
TN THE SPECIAL COURT (TRIAL OF OFFENCES RELATING TO 

TRANSACTIONS IN SECURITIES) AT BOMBAY 

MISC. APPLICATION NO. 185 OF 1993 

A. K. Menonr Custodian Applicant 

Vs. 

1. SBJ Capita] Markets Ltd. 
2. State Bank of India 
3. Harshad S. Mehta Respondents 

Mr. G. R. Joshi /b P. M. Mithi & Co. for the Applicant. 

Mr. Sunip Sen with Mr. V. R. Dond i/b Little & Co. for 
RespondenL No. 1. 

Mr. D. R. ZA.iwalla wiLh Mr. T. K. Cooper i/b Little & Co. for 
Respondent No. 2. 

Mr. M. R. ,Jethmalani with Mr. A. D Chaugu)e i/b Kanga & Co. 
for Respondent No. 3. 

1. By s 

CORAM,: HON' BLE MR. ~JUSTICE 
S. N. VARTAVA, 
JUDGE r SPECIAL COURT •. 

24th October 1996. 

Application the Custodian seeks 

directions against Respondent No. 1 to hand over to him 3.71 

crore Units or the: rnarke:t value thereof along with dividends 

recP. i vab l P. Lhe n~on ri L Lhf-:~ ni Le of Rs. 2. 5 per nn it for the 

year ended June 1992 and Rs. 2.6 per Unit for the year ended 

June 1993. The 1st Respondents are a Company which is wholly 

owned by the 2nd Re·spondents. 'Fhe 2nd Resp<.H'ld~nts are the 

State Bank of India. The 3rd Respondent is a. Notified Party. 

The claim of the Custodian is on the footing tJi-at the 3 .. 71 

1) Findings that transactions used to take place with M/s Harshad S Mehta on a 
principal to principal basis despite using contract A
2) SBI and it’s subsidiary usurped 3.71 crore Units of M/s Harshad S Mehta and 
upon being exposed dishonestly sought to give money credit in lieu thereof of 
Rs 51.49 crores. SBI Cap was found guilty of wrongful conversion of Units
3) The Units were purchased by M/s Hardhad S Mehta but it’s custody was lying 
with SBI and instead of disclosing and handing them over to Custodian SBI and 
SBI Caps sought to misappropriate them
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2 

crore Units belong to the 3rd Respondent. 

2. Before facts are set out a submission of Mr. 

Zaiwal]a must be considered. Mr. Zaiwalla submitted that 

this is not a matter which can be decided on Affidavits. Re. 

submitted that this is a matter which must be decided on 

evidence. He submitted that according to ReRpondent Nos. l 

and 2 the 3rd Respom:lP.nt merely acted as a broker in these 

transactions. HF submitted that the question as to whether 

or not the 3rd RPspondent acted as a broker ~nd/or principal 

has to be decided on evidence. He submitted that the 

···~ question as to whether or not the amounts used for p;ay.ment. 

for these Units haw~ come out of the account of the 3rd 

Respondent canrnlt be decided on Affidavit. He submitted that 

the 3rd Rr~spondPnt must step into the 'witness box and Rhow 

how his monies have been used for pa:Ytnent of the securities. 

He s1~bmitted that this would P.ni3.hle the 2nd Respondents to 

cross-examine the 3rd RP.spondent a.nd show that these are 

not hjs rnoni0s. 

3. Mr. Zaiwal la further SU<bmi tted that one of the 

aRpects which the 2nd Respondents desire to establish l.S 

collus:iton betwe~n t:he 3.rd Respondent and an ernployee of the 

2nd Respondent viz. one Mr. Sitaraman. He submitted 

this aspect of collusion woi:ild also re!i:J!uire evidence. 

4. I am unable to accept the suhmissi.on of 

Zaiwa11a:. 

that 

Mr. 

This' Court has been esta.hlished to try bt,th civil 

One of the objects for establishment 

.... 
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of Wi 

this v ew 1n mind Lhe ial Court ('frial 

Relati to Transact.ions in > l 

(hereinafter call.ea the said Act) provides the Code of 

Cou"rt has Chr i l 

Lo evo 1 Vf"! 

.Justi cf~. 

6. 

s p ure keeping in mind principles of naturdl 

'Phis Court. has it. 20 criminal 

All criminal matters have to be tried aR per Code 

Cr trial is likely to 

rF: a 1 so pending 65 Sui Ls. ThP 65 Suits are a so 

matters where evidence is to In other matters, if 

fa~ts are admitted or can be clearly establi.shed from the 

rri.ater 1 

al low 

the 

del 

7. 

fore the. Court , t b is C o,t\ll· rt ean not wa;s.:-te t. ime 

parties to lead evidence merely because they want 

,Toint Parl amenLary Comm tee. 

®i¥ 

Parties haw" deposAd he.fore 

the Jo Pa iamentary Cotu:1aittee ori 

P 1 c DocumE~n L. Similarly Court has 

raman Committee. As has 

fore it the RRport of 

held h¥ this C01J.rt in 

r datPd 9 Lh / l 0th FP.brua ry l 99!) Suit No. 13 of 

1Cl94 

Documents 

certain 

row light and establish the manner in which 

undertaken security transactions a.nd: maintained record 1s. 

f :icn;c!;,lsn:qis •,c..n,,;,;::."""" li~ltlr..:s ar,e 1'¥ 

d0c1.1ments material on 
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has 

waR carried on at a Lime when there was DO oontrover~y. The 

cor 

Reserve Bank of Tnd TL needs not be 

that 1n rP.plying to such authoFit 

absoln e necessity to speak the truth. 'T'hi8 cor n~spondence 

al so corroborated by also disc oses facts. Facts are 

d 

anRwe s, 

conclns 

8. 

from P. 

Chart: 

have 

to questions from (;ourt, f,:d rly given by Cou.nse 1 

ng -instruct ons 1 Fl Rven thout the 

the rnater:i.a1 on record, clearly leads to the 

drawn hereaftex. 

Further. Court takes, where necPssaxy, assistance 

Tn th.is case Court has had a .firm of re.1:::ua.t.ed 

AccounLants to look into various aspects. They 

so and put up a Report. In such rco:instances , ln 

my view no evidence is necessary. 

9. co 11 us ion between Respondent N-o. 3 

Mc. Sd,;n·anii-'ln is of no relc-;vancP. in this Application. Tf 

by at a 1 wou 1 d be nod evant n Suit No. 41 of 1995 f il 

Respondent No. 2 against RespondenL No. 3. 

10. Further in my view the question whe,ther the 3rd 

Respondent was a pri.ncipal or acted as an agent, 

any evidence. This Court has seen 

transac s are undertaken. This question is 

il hereafter. However at this 

does not 

these 

Jt wjth in 

grea:te .. l::" 

/'luff ic to say that Ud s depends entirely on who paid for 

the secur ties. An agent would n,ever pay fo,r seeurity. 

Tf monies for these securities have come out of the 

l\Ccount of Lhe 
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securitieH of the 3rd Respondent. Tf r1o·t, then thes,e are 

securitiPs of the ~rd R('"'"Spondent. In the Jast foqr years 

that this Court has functioned, it has seel'I: t.ha-t the 

Contract Note has always been in Form A. In spite of 

Contrad: Note being in Form A, many Banks have honestly come 

to Court and admitted that the Notified Party was the 

Princ::ipal. Thus the Form of the Contract Notze 1.s of n,o 

rel f~vance. 

The facts ar~ as follows 

The Custodian has based thi.s Application upon a 

1etter dated 22nd February 1993 received from the 3rd 

Respondent.. Tn the letLPr thP 3rd Respondent claims that the 

1st Respondents had lo deliver 3.70 crore Units of Unit Trust 

of India to the 3rd Respondent. 

12. The Custodian. by his letter dated 29th April 

aRks the ]st Respondents to comment on the claim of the 

Respondent. By their letter dated 29th April 1993 the 

Respondents, inter alia, sta.te a.R follows :.,,. 

"We have a] ready advised CBI and RBI il'l detail .U?t 

regard to the excess of 3.71 crore fJnjLs (f.v. Rs. 

37 .1 0 er.) 1.n our stocks~ A C(lPY of ou..r letter No. 

'T'R./SPT,/130 daLc~d ,TB.nuary 12, 1993 addressed to 

Reserve Bank of India in this regard is e~closed 

for rou r inforroat ion. As the excess posit.ion .1.n 

SBT, Bombay Mai.n Branch, we have reflected the book 

crore as liability to SBI i.n our adcounts and 

3rd 

1st 
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informed SBT accordingly. We await c:111.W'iees 

from SBT on the actual disposal of this sum." 

With this lettRr the 1st RespondenLs also f¾nnexed a copy of 

LhP.i r leLtf"r dated 12th ,January 1991 to the Reserve Bank of 

Ind.id. What Lhe 1st Respondents have stated to the Reserve 

Bank of 

contrary 

portion 

Tnd i i:l 1s very rel evan.t because now i.n arguments a 

position is being sought to b€ taken. The relevant 

reads as follows ·-

" you are aware, our Securities 

transactions were conducted through the State 

Bank of India, Bombay Main Branchr Securities 

Division and they used to rece.ive, retain 

custody amd, effect deliveries of all Bank 

RPceipts/Physical Rcrips on our behalf. 

2. Tn connection with the usual annit,1al 

inter-party settlement of units transactionR 

ctue in May 1992, we took an inventory of the 

BRs and Physical Certificates i.n Units 

standing in the name of SBTCAP that wer~ held 

in the custody of SBI, Bombay Main Branch on 

21-5-92. As per the inventory so nade, the 

above Branch deliverBd to us Bank Receipts, 

Physical Certificates·, etc. in Units relating 

to SBICAP. All the BRs standing l.n the name 

of SBICAP so received from SBI, Bombay Ma.in 

Branch, were presented by 11s to the respective 

1 ssuers in the course of the units s·ett.lement 
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that took place in last week of May 199'2 

cHH1 these we re accepted by the respective 

issue.rs. 

3 . Suhse(!'ruent to the units sett J ement,. in 

course of our Annual St~tutory Audit t 

about 5 to 6mo.nths, while reconciling 

our nnits Tnvestment Register, WP. noticed that 

ree Rank Recei s recf"ived from SBI, Rombay 

RrAnc·h, in the lot livered Lo us, were 

u1 excess of our stocks arrived at from the 

Tnvestment Register. Although these BRs had 

issued in the name of SBICAP, the 

ransaction amounts thereof were not found 

deb Led to our account with SBI, Bombay Main 

Branch. ThP three BRs in questian were :-

i) BR No. 49 dated 29-7-91 
BOT P nancE> 0.50 

i) BR No. 1398 dated 30-12 91 
of Canbank Financial Services 
Limi 

iii) BR No. 1616 dated 5-3-92 of 
Canbank ~inancial Services Ltd. 

2.0-0 20.00 

1.00 10.00 

3.50 35.00 

Photocopies of the thr~e BRR are enclosed for your 

information. 

4. 

from SBI, Bombay Main Branch on 21-05-92, 
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we were also delivered physical Unit C~rtificates 

of 14 lac units against actual purchas<~ of 11 lac 

Units effected by us on 13-4-92. Apparently., 

the counter-party (ANZ Bank) and/or the broker 

(Harshad s. Mehta) delivered the excess l lac Un.its 

as they did not have the required small lots on the 

transaction date. 

these Units also in excess. 

5. In this connection, it is observed from, the 

verifications of the relatjve transactions that -

(i) We had issued a BR No. 172 dated 31st Augu.st 

1991 jn favour of NHB for sale of 5 lac Units which 

has been returned to us, although we have not made 

(ii) we had issued a BR No. 181 dated 5th 

September, 1991 for 25 lac Unjts 1n favour of 

Standard Chartered Bank and SBI, Bombay Main Branch 

has reduced the BR to 20 Jae Units although we have 

not effected any payment to Stanchart for re­

purchase of 5 lac Units. 

(Photocopies of these BRs are also encloaed} 

6. ThA above items together account for 361 lac 

Onits (Rs. 36 .10 cron~s in fac~ value). However, 

as per the reconciliation of our registers carried 

out during the audit, the aggregate excess physical 

posit.ion 1n units amounted to 371 lac Units (Rs. 

37~10 cror~s in face value). We have not been able: 
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Units till now. We note to advise you as and when 

we are abJe to locate the details in respect of 

these 10 lac Units." 

Thus it is to be seen that a.11 Bankers Receipts 

for which LhP 1st Respondents had actually ente:red into 

transactions were presented in the course c)f Units Settlement 

Ln May J.992. They were all accepted by the respective users. 

Jt is to be seen that after th~se Units settlement and in the 

course of a statutory audit which took 5 to 6 months it was 

noticed that the 1st Respondents hacl received three Bankers 

Receipts bearjng Nos. 49, 1398 and 161.6. It is to be seen 

that even though these Bankers Receipt:.s· were 1n the name of 

the 1st Respondents the amounts for these Bankers R~ceipts 

wen'c admittedly not dehited into the Aceount of th,e 1st 

Respondents. Therefore, admiltedly the 1st RespondentR had 

nDL paid for the securities covered by these Bankers 

Receipts. Adm i U.ed ly, therefore, the 1st Respondents nei the:r 

had any right to the securities nor to the value of the 

securities covered by these Banke rR Rer,e i.pts. 

Bankers Receipts are for 3.50 crore Units. 

These . 3 

14 . Apart from the above, admittedly an ex(:ess of 

Jae Units was received either from ANZ Ban,k or frc:::im 

Respondent No. 3. Tt must he Stated that ANZ Bank has not 

had excess of 5 lac Units under Bankers Receipt No. 172. Even 

though they did no-t make ~'!pa.yment. nor deiiv~recl t.h,e Units 

l 
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the Bankers Receipt had somehow been returned to them. 

Respondent No. 1 had a further excess of 5 lac Units in the 

transaction covered by BR No. 181. 

15. Thus in transaction where the 1st Respondents had 

not made any payments, the 1st;, Re!IB,porud:ents had aR excess of 

3. 6 J c:rore Units. They also had an excess of 10 lac Units 

which they were not in a position to understand ho,w they 

rece ved. 'rhe fact n~mains ·that these were al] excess Units 

tn the hands of the 1st Respondents. These Units were not 

rPceived by them under any transaction of their own and 

certainly not receivPd by them, as now claim,E\t;ii under certain 

transactions in respect of 7.5 crore Units. 

16. As this case involved looking into transactions 

and Accounts, by an Order dated 22nd February 1994, for 

reasons set out therein the Ct:mrt directed the Custodia·rt to 

atppoint independent Chartered Accountants or a suitable 

person or agency to invest:igate into ti:i~ Accolilnts of 

Respondent Nos. 1 and 3 with the 2nd Respondents. The 

Chartered Accountants were ~to.submit a Report to this 

Court in respect of the ownership nf 3.70 crore Units. The 

Custodian appointed the firm of Kalyaniwalla &, Mistry, 

Auditors to investigate. Kalyaniwa]la & Mistry have now 

submitted a Report. Parties have :fiJed: their Affidavits o,in 

the Report. The Report confirms the case made ?ut by the 1st 

Respondents 1n their letter da,ted 12th ,January 1993 to the 

Reserve Bank of India . The Report confirms fact that: the 

1st Respondents had not pla1c;!"ed any 0:crde rs l"Hi!h}"' ma,d,e an,y 

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight



11 

payrnents for the transactions covered by Bank~rs Receipt Nos. 

49, 1198 dnd 1616. 'l'hus neither the securi.ti.es under these 

Bankers Receip1.s nor the value of the secnrities belonged to 

the 1st Respondents. 

17. It must be mentioned, 1n fairn'(e:se to Mr. Sen. that 

it was not suggested that Bankers Receipt Nos. 49, 1398 and 

1616 were in respect of transactiol'ls of the 1st Res:pond:~nts.. 

It was fairly admitted that the 1st RespondenLs' Account with 

the 2nd Respondents was n:ot debited with amount:s du.e under 

these Bankers Receipts. 

18. Mr. Sen however submitted that the 1st Res.pendents 

had placed Orders with the 2nd Respondents for the following 

Lrdnsactions : 

318A 

559/562 
568/569 

4327/28/ 
39/40 

4387/81 
43&9/90 

29-7-91 

2-9-91 

31-3-92 

6-4-92 

He: .. of,.~ 
'~ 

.25 

1.25 

7.50 

3,37,75,000 

67, 83, oe., ooa 

18,75,00"000 

15, 15rOu,0:Ot) 

105,10,75,000 

·~· 

:,~ .. · .. ,:' .. "o:i 

UCO Bank 

Canfina 

Mr. Sen submit t.ed that even though the 2nd Rt'!spc,ndents 

debited the 1st Respondents' Accc>unt for the sum of Rs. 

105,10,75,000/-, the 2ncl Respon~ents did not purchase Uie 

Units covered by the!:'le transactions. He subn:d.tted that the 

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight



12 

Mr. Sen submitted that as these 7.50 crore Un ts were not 

livered the Jst Respondents were entitl 

e excess delivered Un were towards 

19. Wha this a.rgmnent fails to 

se transactions. 

into account 1s 

tbP adm_itted as Lht~se transactions had never 

ited the taken place, the 2nd Respondents 

1st Responden s' 

105,10,75,000/-. 

Account 

Thus 

wiLh 

these 

ly 

the sum of Rs. 

stood 

canceled/squared off. Nothing was now payable/deliverable 

these transactions. That 1st r<:esi:;>or knew that. 

these were not againit these transact s c ear from the 

tha.t:. letter dated 12th January 1 • In of fact 

these Bankers 

transactions, 

Receipts had nothing to 

the 1st Respondent.\S ptu,ported 

with those 

to 

value of these 3.5 crore Units against the Rum of Rs. 

105,10,75,000/- and purported to give to the 2 Respondents 

a C t;,.. i n a sum of Rs • 5 l , 9 q , 3 0 , 5 .10 / - . 

20. Mr. Sen on behal.f of the 1st 

jui,;;tify the action of the 1st Rei::;pondents. He ffubmitted that 

as these 3.5 cro:re Units were lying with the 1st RE:}s;;por1d~'l•1ts, 

they obviously had to against the transact under which 

05,10, 75r060/- was paid .• Irl my V 

argument which merely needed to he stated to 

ng abl1i>o1utely clear 

value thereof are under Bankers Rece Nos. 

1616. 

this is an 

It 

or the 

1398 and 
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13 

The dates of these Bankers Receipts and more importantly the 

quantities are completely different. Furi:~~¥ as ee~, above, 

the transact.ions of 7.:i crore rlnits were cancelled/squared 

off by the 2nd Respt'>nd,e11ts. The amoulilts were rec redit:.ed i n:to 

the accounts of the 1st Responder\ts. The 1st Respondants had 

admittedly not paid for the transaetions under Bari:ikers 

Recelpt Nos. 49, 1398 and 1616. They therefore could in no 

manner cla.im any o'IA/nershjp to the Units covered by these 

Bankers Receipts. They could therefore not ptirport to giv~ 

any benefit to their parent Company by adjusting the value of 

these 3.5 crore Units against the sum of Rs. 105,10,,75,000/-

which had been recredited intc) their acc·oucJ!tt. By so doing 

they had sought to appropriate somebody else's property i.e. 

the property to which they hacl: absolutely no title arnil· 

benefit to their parent Company. The 1st Respondents were 

wrong.fully converting somebody el$ce's J?I"Of}erty. 

21. Mr. Sen next submitted that in any event the 3rd 

Respondent has no right to these 3. 5 creire Uni·ts-. He 

submj Lted that it 'is for the 3r.d Respondent to estab1 ish that 

he has a rig.ht to these 3.5 crore Units. He submitted that. 

so far as the J.st Respondents are concerned, they always 

deaJt only th.rough the 2nd Respondents. He submitted t.hat in 

respect of these 3 . 5 c.rore Units there hdd b~en no 

transaction bet.ween the 1st Reepondents and the 3rd 

Respondent o-n a principal to principal basis. He submittP.d · 
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c .• u,,fina resp . .in the prope:rtion of 0.50 erores and 3 e:rso:res 

respect.ively. He submitted that if the 3rd Respondent had no 

r i ghL to these Uni Ls then neither the 3rd ~es,ponderrt::. nor the 

Custodian could claim these UniLs from the 1st Respondents. 

He submitted that it was only the real owner who could make 

;:i_ cl;;;im. He submitted that if the real owner had not made a 

claim, this Court could not call upon the 1st Res:pon,ciient.s to 

hand over these Units to the Custodian. He submitted that so 

long as the real owner made :no claim, Court was not concerned 

with what the 1st Respondents did with these Units on the 

value thereof. He submitted that in that case even tho:ug½i; a 

wrong appropriation/conversion may have taken place the 

CoH.rt cou 1 d not sit in ,Jud:gm.ent ove.r that. He submitted that. 

for this reason olso the CourL could not dirPct the 1st 

Respondents to bring baek the Units. 

22. Mr. Sen is rjght Lo Lhe extent that lf it is not 

shown that these are attached assets then this Cot1'5rt wil 1 not 

be concerned with the question as to whom they belong and 

how the 1st Respondents dealt with them~ However if it is 

shown to the Court that the 3.5 crore Units or any part 

thereof are attached asll'fets then the 1st Respondents caru1t:ot 

be allowed to get away. If it is shown to the Court that 

these Units o·r any part thereof are attacha-d .as:sets tJte» t.he 

1st Respondents must be directed to bring hack those Unlts 

have to makP with the 2nd Respondents would then be an 

internal matter between the ls1,: anti 2nd:, Besponee:~. '11;he 
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mere fact that the 

appropriated/converted 

Respondents would then 

Custodian. 

1st 

and given credi 

23. The question then is whether 

to the 2nd 

cl 

or- any 

part thereof belong to the 3rd Respondent. On this aspect 

lhe Auditors have given their the Report of 

the .Auditors 1s looked aL one must see what the 3rd 

Respondent has himself claimed. The 3 1.n his 

Affidavit has cl.aimed that he had a large number of 

transactions and volume business, both as a broker and as 

a principal with Respondent Nos. l a.nd 2. He has claimed 

that Respondent No. 2 were in 

at the Main Branch at Bombay, one of which was bearing No. 

4/8710. He claimed that Rempondent No. 2 offered h,im 

I ~,S. 
a i l ity to undertake ~ee<?. money market transact ions as 

and way of a routing facil i He has cla 

this faciljty his money market transac 

carri 

rece1v1ng and making paymen~s on his behalf 

recejving and tendering deliver Ofl s 

ns were being 

s they were 

they were 

claimed that under thesi:'~ arrangements Respondent No. 2 also 

used to keep custody 

Bank Receipts. He has claimed that the Bankers Receipts would 

be drawn in favour of 

No. 2 or the name of some otdier client of 

that l assets 
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his and we.re being utilii;;t?:d for performance of 

transactions. 

24. The 2nd Respondents have filed a RF.!joinder dated 

20th April 1996 to the Affidavit of the 3rd Respondent. The 

2nd Respondents have denied that they had given any sueh 

routing facility to the 3rd Respondent. Mr. Za~alla sought 

to submit that the denial in the Affidavit must be taken in 

the context of the 2nd Respondents claim that there was 

collusion between the 3rd Respondent and the employee of the 

2nd Respondents i.e. Mr. Sitaraman. He submitted that the 

denial onJy meant that officially that no such routing 

facj)ity had been granted. When asked by Court, whether 

.Ltctua11y, in co]lusion with Sitaraman such a facility was 

being enjoyed or not, no clear answer was given. In my view 

it is amply clear that the 3rd Respondent was enjoying. stteh a 

routing facility. That the 3rd Respondent ~a~ enjoying such 
j5, 

a routing facilityfborne out: from public documents like the 

Janakiraman Committee Report and the Report of the Joint 

Pa.r.1iamenta.ry Committee. 

25. That Banks so lent their names and carried on 

transactions of the brokers has been noted by the ,Joint 

Parliamentary Comrn:itb~e in its Report. In para 12.24 the 

,Toi n L Parliamentary Committee has noted Lha t many brokers, 

.including the 3rd Respondent, used banks as routinig banks to 

carry on a large volume of securities transacLJ.ons on their 

banks provided special privilege to Eew,brokers by lending 
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their names to the transact.:.i.(:ms. of those br-okers and that the 

banks thuR exposed themselves to risk by irregularly issuing 

Bli and SGL Transfer For.ms which always gtood in the name of 

the bank. In par-a 12.25 the Joint Parliamentary Committee 

has noted the fact that the Account of the broker was being 

used as a conduit for diversion of funds jn the guise of 

the securities transactions. Tn para 12.27 the 

Parliamentary Committee has also noted an unhealthy 

accounting practice of net.tin~ was being fol low,ed.. The 

Committee h;is noted thaL this camouflaged the true nature of 

the various transact icms .. The ,Joint Par 1 iami•mtary Committee 

has noted that .if the bank had put through severr.1.l 

purchases/sales transactions of differe,nt securities d:nrin~ a 

day only the net positlon wa.s then reflected .in. the account. 

1'he ,Toi nt Pad iamentary Committ~e has note-d: t.hat by this 

rneLhDd dPtails of various Lransactions were being concealed. 

The ,To int Pa rl id.mentary Cormni ttee has noted tn-at l'Jy this 

method the Joss i.ncurrPd in individual deals and the reasons 
vl''-S 

for this loss L be:i ng concealed. The Joint Parliamentary 

Conmittee has noted that thi.R practice prevented scrutiny of 

the genuineness of the deals. 

26. At this stage, it will also he pertinent to see 

what Jamakira:man Committee has to say about the tran:sa~th,lDS 

of the 1st Respondents. The ,Tanakiraman Commi. ttee notes that 

• in .respect o.f these trans.actions a ooal bo&k w.~lra, bi€ 

prApdred and the brokers note i,;ubsequently issued. The 
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not conta the cottnter-party name. 

Committee has noted that inasmuch as 152 contracts had been 

entered into during wh od the 

a;.;; broker. 'The cTanaki raman Committee 

Bespnrwden:t: has acted 

noted that deals 

were being entered into the T:r.ansaction 

the 1st Respondent was Janakjraman Committee has noted 

maintaining an account with the Respon:dents at its Bombay 

M~jn Branch. The Committee 

Branch from the 

s noted that 

r the secur 

LhP 1st Respondents and handed over 

counter-party banks the broker. 

noted that the 2nd Respondents would d 

account of the 1st Resporlr:lents. The 

it 

Bombay Main 

es address-ed to 

s favouring the 

C.omm;'Jrt t.e,e has 

or C it the 

has :that 

in several transactions the counte was merely J.n name 

as no suc•h transact existed in of counter-

parties. The Commitr.ee has noted that in several of these 

Lransactions the credit had bee!fl; given to aCCOUff.t of the 

Respondents. 3 

27. 

Respondent i.n the Main B 

.Janakiraman 

of the 2 

on pages 271 and 272 

LhP Report 

" ( b > 

1ds as follows . 

'routing• banks securities in 

their own name 

name wi th<:>ut 

sold securities in their own 

the brokers. Where Recurit 

available_, they elYen 1 a!!!tllf"!"a 

were actin~ 

were not readily 

Receip~s. cost of the p;1,1rchase was to 

the 

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight



19 

credited to the broker's account. Th'& 

'routine' banks and the brokers for whom they acted 

are as under 

Andhra Bank i) Hiten P. Dalal 

ii) Batliw-ala & Karani 

iii) M/ s. V. B. Des a i 

iv) N. K. Aggarwala & Co. 

v) Mukesh Babu 

Bank of Karad Ltd. i) A. n. Narottam 

ii)· Excel & Co. 

iii) Bhupen Champakla1 0evid:a,s 

iv) Darctshaw and Co. 

State Bank of India Ha.rsha.d S. Melllb:il.. 

UCO Bank Harshad S. Mehta 

State Bank of 
Sal'lrasht.ra 

Bank of Madura 

Karnataka Bank } 

} 

} 

Chandrakala & Co. 

Fairgrowth Financial 
Services Ltd. and 

Syndicate Bank } I 

} Pairgrowth Invesbnents Ltd. 

Vi jay Bank Kotak Mahindra Finance Ltd. 
an:d Komraf F inaneia.l 
Services Ltd. 

10. Brokers also arranged contract.s with banks 

where the name of a bank was given as a 

counte.rparty selling bank without the knowled~ of 

the bank concerned. The~ proceeds received from the 
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purchasing bank in the form of bankers' cheque!! in 

Lhe name of the alleged counterparty bank were 

credited by that bank to the broker 1 s account by 

virtue:,, of an existing arrangement. Thus, the 

purchasing bank was unaware that it was"!!' in fact 

dealing with a brok~r and not with a counterparty 

bank. When delivery was not ef fr'!cted for 

Recurities for which payments had been made, 

liability was denied by the bank whose na,me was 

shown as the counterparty bank. A significant part 

of the problem exposure hae arisen on this a:c,count. 

Some of the brokers and the banks with whom they 

had such arrangements were as under: 

Har s,had S • Mehta 

Hiten P. Dalal 

N. K. Agga.rwala 
& Co. 

State Bank of Sau.rashtra 

IJCO Bank 

ANZ G.rind:lays Bank 

Andhra Bank 

Hongk:o~ & Skanghai 
Banking Corpora Lion Ltd. 

11. The role of a ksr,oker is to act as art 

intermediary between the purehasing bank and the 

brokers started dealing on their own aceount. This 
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variations bebween the rates a:t which 

transacti.ons were recorded by the purchasi.ng bank 

and the rates at which the transactions w·ere 

recorded by the selling bank and the difference in 

rdtes runnj ng sometimes into crores of rupee·s were 

recovered from or paid to brokers." 

thjs clearly shows that the banks, bt.)th the 

1st. Respondents and the 2nd Respondents were merely lending 

thejr names. In many instances the transactions were not 

theirs. The transactions were the transactions of the 

brokers but cart ied out in their naine. 

from facts set out hereafter i.e. 

This is also clear 

in respect of many 

transactions, payments and: receipts have ultimately been 

credited and debited into account of Respondent No. 3, 

Account No. 4/8710. 

i.e. 

29. 'I'he question as to whose transaction it rea,:l ky was 

would depend on Lhe question as to who had paid for. the 

securitJes covered by the Bankers Receipt or the SGL Transfer 

Form. As seen above the cheque will have been issued by· the 

2nd Respondents. However the question w(mld be whether the 

amount of that cheque came out of an account of the 2nd 

Respondents themselves or from the account of the 3rd 

Respondent. It is clear that if a person/body was 

concerned security. Payment will always be made 

merely 

for the 

by the 

principal 

party then 

pa,rty only. 

the amount of the cheque would l;)e 

a,s pri.t'leipal 

debited imto 
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their ow.n accourtt. .. If 

,.~ acting for and on behalf of the broker, 

Respondents were 

entries .for 

a wast.e book'" these transactions were first. 

which the Court has seen. Thereafter only the total debit or 

credit was entered into the 3rd &f"!•Ol:'11<:he·nt:' s ae~l!lnt.. Thus 

by this method, entries in respect of all transactions were 

not being made 1n al'}y hook statutorily regu,±red: to 

maintainF:d. However by total it or 

into account of the 3rd Respondent, 1n 

made from or credi. 

30. Thus the 

into account: 

question as te 

covered by Bankers Receipt Nos. 49, 13 

resolved by Eeeing who 

being· entered 

ect paymre,nts were 

3nd Respondent. 

the seeuri ties 

and 1616 belong to 

payments for those can easily 

securities. It must be remembered that BOI Finar1ce Limited 

and Canfina when presented with 

honoured them. Thus it is clear that BOI Finance Limited and 

Canfina had received the eonsid:era:t 

Receipts. The persons whoRe account is 

:n. This Court, dur ng last 

number of sueh transactions have been 

trarnsactions the broke:r Wi;')Uld: 

The Contract Notes can be of two 

of somebody. 

as a principal. In 

form 

la,s't 

t..h:ese Ba!i'rker s 

ited with those 

years that it has 

rough. In all 

a Coatract Ntzi,te .. 

Form A is a for.m 

:.i!i$a a la.$0,cker· .. e,~ ··banlf 

e broker has acted 
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seen a single Contract: Note in Form B. Court na.s seen t.hat 

all Contract Notes issued by all br.okers are always i.n Form 

.A. In l!-tpite of the Contract. Note being in Po,rnr 'A, a larg.e 

number of Banks have honestly come before this Court and 

adndtted that the broker had acted' as a principal. A ]arge 

number of other Banks and Institutions have also taken a 

contrary stand. The Court had occasion to consider the 

ques Li on whether mere 1 y because thf" Cont racL Note was J. n Form 

A thaL necPssarily mean Lhat the person was a broker. 

On1er· datt'~d 19th August 1995 .in Chamber SummonB No. 

In an 

34 of 

1994 in Misc,. Application No. 219 of 1993 this Co.:in•t has held 

that merely because a Contract Note i..s in Form A that by 

i tse] f does not mecH) that th!? party has not acted as a 

principal . 'T'he rea ft.er in ,Judgment dated 1 8Lh September 1995 

1 n Misc. ?\ppli ca Li.on No. 2 21 of 1 993 this Co11rt again held 

that the quest ion as to whether he has acted as a pr inc i.pa l 

o.r a broker wil 1 depend upor1 whether he had made payments 

for the securities or not. As stated above it is qujte clear 

that if LhP party had men~ 1 y acted as a broker he would never 

Tt is only the principal party 

Lo the contract who wo:u.,ld pay the consideratiit:>Jll aiiU1>Ut'rt .. 

Court has seen that in many matters even though the Contract 

Note was in Form A, the consideration had been: )?aiiJl by the 

broker. 

Mr. 7.a.iwalla rel ie<l upon Sections 91 antL ~2 of the. 

Tndia.n Evidence Act, 1872. He submi.tted that only the 

Contract Note can he looked at.. He submitted that if the 

ContracL Not12 showAd the person to be a broker then a 
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conLrdry posiLion could not hP establisht:'!d in a Court of Law. 

Tn my view proviso (2) Lo Section 92 applies here. The 

existence of d separate ora 1 a9ree1nen 1t in ~ matter on wmieh 

the document is silent can alwayR hA pn)ved. 

10 al] such cases the understanding between the parties w,;is 

that the hanks would be lending their names and woula effect 

business of the broker irr their na,me~ Also this was the 

practice or custom which was being followed on a large scale 

by a bank. Th.is W()u}d thus al8o f«ll under pl'."oviso 

Section 92. As s L;:-i Led a hovf~, both the ,Janak i raman Committee 

and the ,Joint Par1 i.anwntary Committee have taken n0t.e of this 

practicP. Al so t.he f actua 1 position as Sf~t out hereafter 

shows that after dP-biting and cr~dibing entries in respect of 

various transactions the balance has been put into the 

account of Respondent No. 3. 

33. Very fairly, on a question from Court it :I.S 

admitted that the 2nd Respondents were n,,.,dntaining what is 

known as a Waste Book. That Waste Book was shown to Court. 

In that Waste Book details cf amounts under various purchase 

and sale transactions were entered. At the end of the day 

Lhe purchase and sa]A transactions were netted off:. Only the 

netted f' . 1gure then entered in the account . 'fhe 2nd 

Respondents were thus following the practice which has bee~ 

deprecated by the Joj.nt Parliamentary Pommittee. 

fol lo 1win9. the unihealthy ~ractic~ o.f cameu.f la,g:i-ns 

nature of the transactions. 

Mr. 

It was 

show that the amounts paid for Bank~rs Recei~t Nos. 49, 1398 
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Mr. Zai.walla submitted that merely the net aniounts 

we.re c ited and/or into 

dccount. Trim un;:,ble to accept this It is fairly 

admitted LhaL thP net f igur(~ Wi--ls put nto the account of 

3:rd RPspondent. 'T'he figure was ar:r:ived at, 

into consideration the var1.ons se a.nd Shlle 

Lransactions of those days. the 

of the debitR and credits as appearing Waste Book. The 

debits a cred:its are respect vari0us t.rans-a-ctions 

incJud i ng tlu~ transact ns covered Ba rs Receipt Nos. 

49, 1398 and 1616. Thus in effect ing., j nto the 

account of Respondent No. 3, the netted fig11re, debjt and/or 

C it was ef l]y being ven for co-ncel'."''l'led 

transactions. The denial vit-in ly of the 

2nd Respondents that the amour,ts aeceipt No-s. 

49 and 1 39A come out of the a~count of the 3rd 

Respondent is to say the least in.correct As stated 

Mr. ZaJwalla on a question from Court very fai.rly admj_tted 

that Lhe netted figure been put into accO'UPfb of 
\ 

3rd Respondent cJn the days when the tranRactions under 

Receipt Nos. 49 and 1398 ace and 

figure took into account the figures n respect of these two 

Bankers "Recei 

15. Thus it is very e 

Nos. 49 and 1398 s n debi into the account 
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Respondent would not reflect these debits. 

2nd Respondents 1 owed the unheal 

putting in the netted figures. The 2nd Re 

hiding from scrutiny the various 

is because the 

Olili'.j 

ts were thus 

sale 

transactions. But it is also clear that it lK the 3rd 

Re nt who has been debited wi 

cons.ideration for those 2 Bankers Rece 

thus paid 

s 1 • E:. Bankers 

Recei No. 4Q and 1398. 

36. Mr. Zaiwalla however submitted 

be said that the 3rd Respondent had paid for 

Receipts. He submitted that there wa& a fraud 

2nd Respondents by the 3rd Respondent callus 

Mr. Sitaraman. He submitted 

f ram the 1st Respondents 1 1md(~r transact ions 

Responderrt.s were wrongly credited into. Waste 

the 3 Respondent. Mr. Zaiwalla submitted !:hat 

RespondenL was doing was ng l:l'ICll'\ 

i d not 

2 Bankers 

~·· t.me 

with one 

f the 1st 

accol.:tnt:. ef 

the 3rd 

1st and 2nd 

Respond.fonts. He submi.ttPd that for this reason it could not 

be said that the monies, which were 

2 Bankers Receipts were monieR 

of t~t.e' 

to the 3rd 

Respondent. He submitted that,. as mo,nies of the 1st or 2A'd 

Respondents were used, any prope /securj_ty 

use of s11ch al so hel:o,iagerl to 1st 

Respondents. Mr. Za i.wal la submitted that from 

view also it would be clear 

merely acting as a broker these. parties. 

sed by the 

o·r the 2nd 

R point ot 

·w-ats 
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37. 'T'hat monies of the 1st ;;;ind 2nd Respondents,; ma;y 

have been siphoned .is being denied by the 3rd Respnndent. 

The 2nd Respondents have filed Suit. No. 41 of 19'95 for 

recovery of amountR from the 3rd ReRpondent. This question 

wi 11 have to be decid,ecl therein. However apa:rrt_ f~o•m makil!l.~ 

this hold allegation Mr. 7.aiwal}a is nnL in a pt)Ri.tion to 

show that any specific money of the l st or 2nd Re$.ponderlift.s 
,,,, 

has been used for payment of the Recurilies under Bankers 

Receipt Nos. 49 and 1398. A.s see,n above, what has bef'!n 

happ<-on i ng LA that mo~i~s were credited or debited in the 

Waste Book Accou,nt. From thP. Wast~ Book Aceount th'P- net. 

balancPs ,.;as being crecliLed or debited into Lhe account of 

ThesP appear to be under various 

L rd ns<:1c L .ions. 

Many of Lhe entries are in respect of genuine transactions. 

'roday the 2nd RespondRnts a re not in a pos i.t ion to show which 

Lransaction .LS not genuine and ·which transactions have been 

shown only for purpos~s of: siphoning out monies as claimAd, 

Al so to he remembered that the tran$act.ior,:s under Bsa..nif<ers 

RPceipt Nos. 49, 1198 and 1616 are obviously gAnujne. 

Payment has been made to the counter-party R.anks .. 

Banks havP honoured tJ1e Ba.nkArs Receipts when presenb~d <:1.nd 

delivered 1.he Unit~s. 

38. EvPn ottH~rwi:se, even if Mr Zaiwalla had be~'f'l in a 

po.s i l,i on t.o show, Lhat mon i eR of RespondPn L Nos. 1 and 2 were 

siphoned off, it cannot help Respondent. Nos. 1 a:nd 2 in this 

casP.. They would then havP. to make ;:i claim against 
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Respondent No. 3 which, 

purc:hased would not become p:ropert ies Banks. The on 

rig.ht of the 1st or 2 for :mor'l:ies 

nto the account of 

Lhe .3rd Respondentr i.t could no longer 

remained monieR of the ]Rt or LhP 2nd Respondents. The claim 

of the 1st and 2nd R s, if any, 

for n~turn of rnon i es. As sta above 

have alrea·dy fil S:uit No. 41 of 1 

can only be a claim 

2nd Respondents 

ret::!ov:ery of 

amounts claimed to have been wrongly c ited into the 

Rs. 105 10,75,000/-. Thus, it is clPa t.hat 

of 

2nd 

r 

money claim. I am thus unable to 

Mr. Zaiwa la that the securities would 

to be a m.effe 

Lhis submission of 

11',,~,,~,,,,,.,,,.,,. securities 

Lhe 2nd Respondrmts. WhnL haR happened s very analogous to 

LhP foll owing PXcHnp le. T f a hank were Lo give a loa,, to a 

particular perRon rlnd credit his accoun w the amount of 

Lhat loan. Then some propt"!rty is f 1:om that lnan 

amount. IL could never said that the property belongs Lo 

Lhe hank. A]l that Lhe bank d is a claim for 

return of money. In this c:ase even if Mr. Zaiwalla's case J.R 

correct, t:h:i s 1.s xactly what has 

have been wrongly c:n~dited into the account of the 3rd 

Re-spondent • 

any, is to 

Yet once they were 

return of monies. No cla 

on.hy · ri 9~ r 

can be made 

if. 

to 
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39. Tt must he ment 

argument that the securities belong to 

Mr. Zaiwa]la has rel 

Contract Act which reads as 

Sections 

llows :-

n 

2nd Respondents, 

and 1:91 of 

"196. Where iicts are done by one ~rson on behalf 

of another, buL without his.know e or authority, 

he may elect to acts. If 

he ratifies them, the same effects will follow as if 

Lhey had been perfonned by his autho 

197. Ratifica ion may be expressed or may be 

1n Lhe conduct of the pers,on on whose 

behalf the acts are done." 

Mr. Zaiwal la submitted that the 3rd Res,pondent. had acted 

merely as a broker. He submitted that even i.f it was held 

that the transactions were 

authority of the 1st Respondents, st 11 

could :r al, :i He submitted that pr-E'!'sent 

1st Respondents had .rat fi 

Lhat on such ratification 

Ri..,spondPnts 

secur 

40. Tn my v ew this argument Mr 

neP.ds Lo be sti::lted Lo be rejected. As al 

3rd Responden has not: acted as a brokE~r. 

1st Respondents 

the 3 'Bankers 

Re submitted 

to the 1st 

Zaiwalla merely 

held above the 

r that 

the 3rd R(--)Spondent has acted as a pr nc ipal in these 

3 Respondent had acted as a there is no 

icat 

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight

Naresh
Highlight



30 

ill; Application that they 

i ng transact ions 

under 3 Bankers Receipts as ing their 

transactions. Admittedly those Units were excess 1n their 

hand. All they did was to try and 2nd Respondents 

credit for value of the sec:ur:ities 

105,10,75,000/-, 2nd Respondents 

of 199:1 and made i'I money clai:m. Thus 

r the transacti.on 

the sum of Rs. 

filed Suit No. 41 

tr ansac't: ion 

been disowned. Thus 

d sowning the act 

1n fact, the 1st and 2 

3 Respondent. 

Respondents are 

Also it mt.fist also 

bf': menLionPd Lk-1.t nowhere,~ on Affidavit it ls sLatf'!d that Lhc~ 

2nd Respondents o the 1st Respondents are ratifying the 

,:.ic ion of thP 1 rd R,':sponden L in pure has ng e sec:urit i es on 

Lheir beha)f. 1'hi.s is a c;1se made orally fo the 

in submiss ons. 

rst time 

41. 

61 of 

Mr. Zaiwal la aJ so ied upon p,aragraph:s 6& c1;n,d 

Order dated 12th/18th September 1996 in Misc. Petit n 

No. 38 of 1996 wherein l:.hi s Court has 

properties of a Notified P;:,rty but 

Lhe Financi Inst 

that thesse are not 

rties belonging to 

out and used. Ondoubtedly this Court has taken that view and 

still holds that view. But that is a view taken in respect 

of property being available for distr on under Section 11 

f the said Act. That genera] v ew ca not he used in 

individual 

SQ~, part 

cases unless it can be spec lly ·shown that 

~""f SI(~ 
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spe-cif ic property. In this case the 

ReRpondents has been tha.L they have not 

point which moniel:,'l had 

Rankers Receipt Nos. 48, 

for 

1398 and 1616. 

1:ty 

n able to pin 

the securities 

42. Under circumstances, it J..s clear that these 

are Recurities belonging to the 3rd Re 

monies which have been for pa 

L, :inasmuch as 

of these securities 

havP been uJ Li mate l y debited into Lhe account of the 1 rd 

'R spondent. Tf that be so then thes;ce 2~ 

attached assets. If they are attached ass ts, nei.ther the 

41. rt was Rubmittea by both Mr. Sen and Mr. Zaiwalla 

that the lst Respondents did not r-e·;:-:ll ]y 2.50 crore 

OniLs. Tt was submiLted that the Bankers Receipts had been 

presented and honoured by 

that the 1st Respon 

ve i 

Ls 

v,:due therr'"of by way of a set off. It was claimed that the 

mon s. I was submjtLed that 

!.hr: 2nd R<"'spondents were a 1 so given 

mon1es. It was submit that dS Units wert~ not available 

44. Tn my view whether the 1.st Respondents received 

Unit$ o:r monies is i.r.r-€-devant. 

Respondent were Units under Bankers Rece Nos. 49. and 

1J9fl. I:f the 1st Respam.;decn-t~s pu,rport.ed to S1arrecndier the-se 

Bankers Receipts they have wrongly 

3rd Respt1ndent. Even, J n that cas-e 

property of the 

are l.iaiii,,,,l:e 
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If Units had been he , as 

then there would have been accretion way dividends. 

to 

cannot absolve them from m.stking good njts along wi.th 

al .1 loss Stl.f f ered by the 

acL ion of the 1st Respondents. This woul include making 

good the accretjons which otherwise 

have received on such Units. This by way of damages for 

wrongful conversion. It was not i ed tha there were t.110 

ina~niucl-1 as dividends were declared riL the 

rr,1 te of 2 . 5 per nniL for the year J:une l 99:2 and at the 

Lt~ of 2 . fi per tJn i t for the year ended JUlH~ J 993 • The 1st 

Respondents must also 

purchase from the market. 

good Units, .f necessat'y, hy 

5 . So fa:r as 1 lac Units are concerned, the 1st 

Respondents admit that they had been exces received either 

deposited in Cou:rt pursuant an Order 

Those Units have :been deposited along: 

reon. 

46. So far a,=: the balance l. 

cuncf>.rned, 1n my view thE:~ Custodi.an 

thaL they belong to the 3rd Respondent. 

auditors have not gone into that questio 

to have had so,me 

Units were 

4th March 1996. 

crore Units are 

not been able to show 

Unfe:,,rtun;ately the 

detail. The 1st 

Mukesh Babu. Those transactions werP. on a Ready Forward 
' 
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been re,versed. In that cas,,e the ls,t_ Respondents wo.ttld not 

have 1n thPir hands any excess Bankers RecAj.pts or excess 

Un_its. The fact. that the Banke.rs Receipts have reflt.ai:ned in 

the hands of the lsL RespondAnts itself indicates that some 

other Bankers Receipts or Urd ts of some t)theic persons had 

bE'',!n used to saLisfy thc-\ t.r·r,insacLions of Mr. Mukesh Babu. 

Under these circ:umstances, nne cannot ru 1 e out the 

possibi I ity that Lhe case of thf~ 3rd Respondent that the 1st 

Respondents have used his assets to satisfy the e·l.a,im of Mr .. 

Mukesh Babu. In my viP.w i.t 1.s fo.r. thP. 3rd Respondent to 

e~·l.ahlish this cla.im. '1'he Oustod.ian can only ra10-ver what he 

Cdn clAarly show Lo be attached property. 

47. T, ·therefore, direct the 3rd Respondent, if he. so 

to make a Heparate claim 1.n respect of these 1.20 

crore Hmits. IL i.s also clarified 1n that claim that the 3rd 

Respondent will also be at ljl,erly, if he so chooses, to 

(;lr1i.m furth,~r accn~tjon on the 2.50 crore UrYits which have 

not been e: la imed by thf'> Cctstod i.an in th :is Appl i.cation. 

4fL AccordingJy, the 1st Re'!spondents c1.re directed to 

hand over to the Custodian 2.50 crore Units along wi.th 

aecretion the·reon at the rate of 2. 5 per Unit ·fo:r thse yeail:' 

ended ,Tune 1 gen and 2. 6 per Unit for the y~ar ended .Tune 

1. 993. The 1st Hes.pcm-dents to so hand over within a per"iod of 

16 weeks. 

49. Respondent. No. 1 haa. initi@lly paid costs of t.he 

aud5tors. Tn my view, it being held that they had wrongly 

appropriat~d thP.y must now bea:r these costi!-. 
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Mr. ,Joshi and Mr. lani al 

1st and 2nd RespondenLs for wro ly trying to 

ho] cl on to 2. 5 crore Units. In my viPw :sis a f case 

whe~ re re should be no 0 r as to costs. 




