“The Hon’ble Special Court passed an order in MA 53 of
1993 filed by Custodian for recovery of NLC Bonds from
Canfina where its dishonest conduct is strongly
criticized.”

IN THE SPECIAL COURT (TRIAL OF OFFENCES RELATING
TO TRANSACTJONS IN SECURITTES ) AT HOMPAY

MISC. APPLTICATION NO, 53 OF 19973

Mr. A. K. Menon, Cnsbodian e Applicant
“Versnsg., -

Canbank Financial Services Ltd.
& Anr. ... Roespondents

Mr. G. R. Joshi i/b. M/s. P. M. Mithi & Co. for the
Applicant.

Mr. J. I. Mehta with Mr. Shaunak Thakkar i1/b. M/s.
Mulla & Mulla & C. B. C. for Respondent No. 1.

Mr. Milind Sathe with Mr. Ravi Gandhi i/b. M/s.
Kanga & Co. for Respondent No. 2.

CORAM : S. N. VARIAVA J.
SPECIATL JUDGF
26th July 1993,

ORAL ORDLR

1. By this Application, the Custodian is asking

for directions against the 1st Respondent to o hand

over to him 13 % NLC Bonds of the face value of
Rs. 5 Crores together with all accrued and
accrualkle interest thereon and the -post-dated
interest warrants pertaining thereto. The 2nd
Respondent is supporting the Application.

2. The admitted facts are that on 22nd February
1992 the 2nd Respondent purchased, from the lst

Respondent, L3% NLC Bonds of  the face value of

Rs. 5 crores for a sum of Rs. 4,48,12,671.23 ps.
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It is an admitted posiéion that this amount was
received by the 1st Respondent by cheque.  The 1lst
Respondent  iasued  a Bankers  Receipt dated  22nd
February 1993. The Bankers Receipt is  annexed  as
Exhibit "1" +to the Affidavit-in-Reply dated 7th
July 1993 of one Mr. S. Ramji, the Principal
Officer of Respondent No. 1. The operative part of
the Bankers Receipt reads as follows:

No 1592

Rs. 4,48,12,671/23 Dated22/21992

Received from Growmore Research & Assets Manaqpme nt Ltd

the sum of Rupees 4,48,12,671/23
being the cost of 13 per cent NLC

Securities/Debentures/Bonds/Units of the face value of
5,00,00,000 Q -83/25 %
with Interest 31,87,671/23 Less Income TAax

from 27/8/91 to date
Thp Securities/ Debentures/Bonds/Units of the face value of
are delivered herewith and SG(UIifiﬁﬂ, Debentures/
ﬁ@nds Units of the face value of Rs. ,00,00,000 will be
delivered when ready in exchange for this rO(flpr duly discharged
and in the meantime the same will be held on account of
Crowmore Research & Assel Management Itd

3. It is an admitted position that interest  for
the period 27th August 1991 upto 22nd February
1992, amounting to Rs. 31,87,671/22p was paid by

the 1st Respondent to the 2nd Respondent. ©On 8th

June 1992 the 2nd Respondent was notified by the
Custodian. On 16th November 1992 Advocates for the
lst-Respondent wrote to the Custodian stating that
the 1st Respondent had sold 13% NLC Bonds of fhe
face value of Rs. 5 crores to the 2nd Respondent o;

™ 22nd February 1992. They state that in lieu thereof

Bankers Receipt No. 1592 dated 22nd February 1992
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had been issued. TIn the said letter it is also
stated that the said Bonds belonging to Jhe 2nd
Respondent are being held by the 1sbi  Respondent.
In the said letter, it is claimed that the 1st
Respondent has various claims against Ashwin  Mehta
Group and the right to claim lien on the said Bonds
is reserved. Thus at this stage even according to
the 1st Respondent there is a sale and 1t is
holding 13% NLC Bonds of the face value of Rs. 5
crores which are belonging to the 2nd  Respondent.
This can only be if the 1st Respondent themselves
understood that the property/ownership in the Bonds
had passed to the 2nd Respondent. That the property
in 13% NLC Bonds of the face value of Rs. 5 crores
had been passed by the 1st Respondent to  the 2nd
Respondent 15 clear from the further
correspondence.

4. By his letter dated 6th Jannary 1993, the
Custodian asks the 1st Respondent to give  certain
information in respect of the sale of 13% NLC Bonds
of face wvalue of Rs. 5 crores to  the 2nd
Respondent. One of particulars called for is the
distinctive nunbers of the Bonds, The lst
Respondents are also informed that the Bonds agd
interest/dividends accrued on  the Bonds  stands
attached. By their letter dated L6th February 1993

the 1lst Respondent set out the distinctive numbers

- { .
. - N
Soa T e
e T
P2
4 .
/ / .
\
// { > S
[ IS
R ~
; { i N
y )


Admin
Highlight

Admin
Highlight


°

Y

1 4
<

| |

¢ sale.» They give the distinctive numbers of the
Bonds and they confirm that the Bonds referred
under Br No. 1592 dt 22.02.92 and interest
accrued/accruable on the above Bon&s stand attached.
The  Custodian by his letter dated 17th February
1992 called upon the lst Respondent to credit the
half yearly interest APPFUAJIHPPYHJh]P on  theso
Bonds into the account of the 2nd Rospmndént in ANZ
Gfindlays Rank, Madras. T am orally informed that
the half yearly interest accrued on these Bonds has
been deposited into the Hﬁiﬂ‘dPPHHH‘ on 2nd March
1993 and 16th April 1993. This 1s prior to the

filing of thig Application. To be noted  that  the
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interest for the period 27th Angnst 1991 upto 22nd

Eebruary‘IQQD and thereafter conld have heen | given
to the 2nd Respondent's or cocredited  into  their
account.  only provided the lst Respondents also
understood and admitted that the property in the
Bonds had passed to the 2nd Regpondent . Thas  even

upto this date there is no digpute that there is a

sale.

In support of this
argument, reliance has been placed upon Sections
2(7) and 18 to 23 of the Sale of Goods Act.
Reliance 1is also placed on the case of aA. W,
Domingo v/s L. C. DeSouza reported in 50 I.L.R. pg
695. wherein it is held that when a person agrees
to sell shares in a Company without specifyving the
numbers of the share certificates, the agreement is

merely an agreement to sell unascertained goods and
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‘passes no interest in any share owned by the vendor

until such shares are definitely ascertaingd. it is

urged that on 8th June 1992 when the 2nd Respondent

became notified the Bonds were still unspecified.
It is urged that as the Bonds were still

unspecified, all that the 2nd Respondent had, on

that date, was a right to have specifically

performed the agreément under Bankers Receipt. It

is urged that the Bankers Receipt did not transfer

any title in any particular Bond to the 2nd

Respondent. It is urged that the only right, 1if

any, of the 2nd Respondent, is to file a Suit for

specific performance of the Agreement to deliver

13% NLC Bonds of the face value of Rs. 5 crores

or to claim damages. It is nrged that on the date

that the 2nd Respondent was notified, apart from

this right, no further or othor intceregt in any

particular Bond had been created in favour of the

2nd  Respondent. (IETis urged thak, “under these

- be attached or dealt with by the Special Court. It

is urged that the property which a notified party

may subsequently own or acquire cannot he attached

2
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under the Special Courts Aot. Tt is uwrged that “in
such cases, this Court has no jurisdiction to] pass
any Orders to specifically enforce any agreement or
to direct delivery of the Bonds_tn the Custodian or

to any other party.

The Bankers Receipt normally ment ion only names  of
the contracting parties, the type of Secnrity, the
face value, the rate and the total  amount. st

Respondents have annexed the Bankers Receipt  in
this case. Tt is a typical Receipt. To he noted

that there is no column for distinctive numbers.
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— On the basis of the Bankers Receipt the

purchasing Institute or Bank becomes entitled to

deal with and further transfer the securities

covered by the Bankers Receipt.@Iflis the practice

o

@ only @ Bankers Receipty This will not mention the
. distinctive numbers of the Securities which will
% finally be delivered against the Bankers Receipt.
2 Yet on basis of the Bankers Receipt they are

entitled to and do transfer the Securities that

2

they have purchased. Such t{ransactions, runniny

.
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ito ororves of R ylace innumerahle
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times every day only on bhasis of such Bankers
Receipts. @ETEITISTonly finally atiitheiend, Ehath
{

4 - after adjustments, delivery of actual Securities

Therefore whenever a Lransaction in

security take place once the type of securities and
the face value of the security is mentioned, it is

a transaction in respect of the security named and
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g

of the face value shown. In such transactions, this

is always considered sufficient for transferring
property  in o specific securilies of an equivalent
value and of Lhe type named, In this respect,
Section 2(4) of the Sale of the Goods Act is
relevant. Under Section 2(4) a document of title
to goods inc]udeé any documents used in the
ordinary course of business as proof of possession
or control of the goods or authorising or
purporting to authorise, either by endorsement or
by delivery, the possessor of the documents to

transfer or receive the goods Lherehy  represented.

@ therein.) 7t is a document which is ordinarily used
in the course of sale and purchase of securities.
It 1is a proof of the control of the possession  or
control over the equivalent of fthe securities
mentioned therein. By delivery of a Bankers
Receipt the -Ins£itution/ﬂank recelving it is

authorised not just to receive but also to transfer

the equivalent of the securities mentioned in  the
Bankers Receipt. Therefore, in effcct, by delivery

of the Bankers Receipt what has taken place 1is a

transfer in the property of the gnods itself. @UERD
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Custodian by his letter dt. 6th January 1993 talks

of a sale. That it is a sale is again confirmed by
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11
 transfer any property then it wonld be the 1lst
;
- Respondent  who would have bheen entilled  to  this
~ interest. It is only if property in 13% NLC Bonds
- of the face value of Rs. 5 crores had passed in
- favour of the 2nd Respondents that this interest
~could have paid to the 2nd Respondents.  The fact

‘—To be noted that this shows
that even though no distinctive numbers have been
set out the Bankers Receipt operated as a Document
of Title for an equivalent of 13% NILC Bonds of fhe'
face value of Rs. 5 crores. That the lst
Respondents also so knew and understand is clear
from the fact that thereafter on 2nd March 1993 and
16th April 1993 accrued interest has been credited
into the 2nd Respondents account without any
protest. T0 au now claimed no particalar securilics
have been specified or earmarked towards the
Bankers Receipt then in respect of which security

was the interest so paid and/or credited.

PF-2-122-0005 to PF-2-122-009
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When specific Bonds were earmarkeé by the 1st
Respondents Lowards Bankers Receipt No. &592 dt
22nd February 1992 has conveniently not been stated
by the 1lst Respondents. However from letter dt.
16th February 1993, it 1s c«clear that these

distinctive Bonds were purchased by the 1st

“Respondents on 6th February 1992.@@Ranguesticnn

bk
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is not possible to accept contention that only

gl

1{2 property which belonged to a Notified party, on

,% date of notification can be attached. In my view

;; such a restricted interpretétion cannot be given to

5 the provisions of the Special Courls Act. In ‘ipy
view it is clear that all property belonging to ‘a
notified party is to stand attached. Therefore even

 § - if a Notified party comes to own any asset or

property subsegquent to the date of Notification
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that property will also stand attached. In my view,
under the Special Courts Acl all propmrtieﬂlof the
Notified person existing or future will stand
attached. Tn this case cven on this  fooling the
Bonds bearing the distinctive Numbers as set out in
the 1st Respondents letter dt. 16th February 1993
stand attached.

8. I also see no substance in  the contention
that this Court does not have jurisdiction to
direct delivery of the Bonds to the Custodian or to
any other party. Under épvtinn 11T of the Special
Courts Act this Court has to distribute property
belonging to a Notified party in the manner set out
therein. Sections 3(4) and 11(1) empower this Court
to pass appropriate directions and orders in
regpect of property belonging to a Notified party.
In mnmy view this includes a power to ensure proper
collection of property belonging to a Notified
party and to pass appropriate  orders for such

o

collection. In my view this Cou:t has jurisdiction

‘.
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warrants thereon, if any.

9. It may only be mentioned that gn the
Affidavit-in-Reply it has been Aalso claimed on
behalf of the 1lst Respondent that a sum of Rs.
27.92 crores is payable by Mr. Harshad Mehta and
his family members, particulariy Mr. Ashwin Mehta.
In the affidavit it is averred that as against this
liaﬁility the 1st Respondent 1is entitled to
exercise a right of lien over these Bonds. Mr.
Mehta has very fairly not argued this at all.

10. That leaves for determination the question of
interest on the amounts recovered by the 1st
Respondents by way of half yearly interest on [13%
NLC bonds of the face value of Rs. 5 crores. I an
informed that the half yearly interest comes to Rs.
32,50,000/-. As stated above Lhe same was deposifgd’
in to 2nd Respondents account on de March 1993 and
16th June 1993. Mr. Mehta has submitted that the
interest warrants remained with the 1st Respondents
and the interest warrants were deposited on the

above mentioned dates. He submits that the 1st

Respondents have not used these amounts and

" therefore no¢ interest should be charged. I am not

happy with the attitude of the 1st Respondents.
However Mr. Mehta is right. The 1st Respondents not
having used this amount cant be made to pay

interest on 1interest. There will be no Order in
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respect of interest on the intercsht amnunbks,

ot
N

4 weeks. Tnomy view

Mr. Mehta applies for stay of this Order

stay should nol

Hh
o)
]

heo grant ed. No

prejudice can be caused to the 1st Respondents. The

Bonds will be in the hands of the Custodian, Theﬁu

can be no alienation by the

accordingly refused.
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