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ITEM NO.68 COURT NO.3 SECTION XVII

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS
CIVIL APPEAL D.NO(s). 25366 OF 2010

JYOTI HARSHAD MEHTA Appellant (s)

VERSUS
S.B.I AND ORS. Respondent (s)

(With appln(s) for condonation of delay in filing appeal. and office
report)

WITH Appeal Civil D NO. D25364 of 2010
(With appln(s) for condonation of delay in filing appeal. and office

report)
Appeal Civil D NO. D25365 of 2010
(With appln(s) for condonation of delay in filing appeal. and office

report)

Date: 18/10/2010 This Petition was called on for hearing today.

CORAM : HON'BLE MR. JUSTICE R.V. RAVEENDRAN
HON'BLE MR. JUSTICE H.L. GOKHALE

For Petitioner(s) Mr. Vishwanath Shekhar, Sr. Adv.

Ms. Kamini Jaiswal,Adv.
Mr. Divyesh Pratap Singh, Adv.
Mr. Abhimanue Shrestha, Adv.
Mr. I.H. Syed, Adv.
For Respondent (s) Mr. Subramonium Prasad,Adv.

Mr. Gopal Subramanian, SG
Mr. Tussad Cooper, Adv.

Mr. Zubin Morris, Adv.

Ms. Sangeeta Mandal, Adv.
Ms. Swati Sinha, Adv.

Ms. Taruna Prasad, Adv.

for M/S Fox Mandal & Co., Adv.

UPON hearing counsel the Court made the following
ORDER

Issue notice.
M/s. Fox Mandal & Co. accepts notice for
respondent No.l and Mr. Subramonium Prasad, learned

counsel accepts notice for respondent No.3.

Counter to be filed in four weeks.



)

( Ravi P. Verma )
Court Master

( M.S. Negi )
Court Master



ITEM NO.44 COURT NO. 3 SECTION XVII

SUPREME COURT O F INDIA
RECORD OF PROCEEDINGS
CIVIL APPEAL NO(s). 9342 OF 2010

JYOTI HARSHAD MEHTA Appellant (s)
VERSUS

S.B.I AND ORS. Respondent (s)

(With appln(s) for stay and office report)

WITH Civil Appeal NO. 9338 of 2010

(With appln(s) for stay and office report)

Civil Appeal NO. 9339 of 2010

(With appln(s) for stay and office report)

Appeal Civil D NO. D32659 of 2010

(With appln(s) for c/delay in filing appeal, c/delay in refiling
appeal and office report)

Appeal Civil D NO. D32708 of 2010

(With appln(s) for c/delay in filing appeal, c/delay in refiling
appeal and office report)

Appeal Civil D NO. D32711 of 2010

(With appln(s) for c/delay in filing appeal, c/delay in refiling
appeal and office report)

Date: 08/04/2011 This Appeal was called on for hearing today.

CORAM : HON'BLE MR. JUSTICE R.V. RAVEENDRAN
HON'BLE MR. JUSTICE A.K. PATNAIK

For Appellant(s) Ms. Kamini Jaiswal,Adv.

For Respondent (s) Mr. Subramonium Prasad,Adv.

Ms. B. Vijayalakshmi Menon, Adv.

Mr. Gopal S., Adv.

Mr. C. Aryama Sundaram, Sr. Adv.

Mr. Tushad Cooper, Sr. Adv.

Mr. Zubin S. Morris, Adv.

Ms. Sangeeta Mandal, Adv.

Ms. Taruna A. Prasad, Adv.

Ms. Anisha Singh Silwal, Adv
for M/s. Fox Mandal & Co., Adv.

Mr. Parag P. Tripathi, ASG
Ms. Monisha Handa, Adv.
Mr. Kunal Bahri, Adv.



Mr. B.V. Balaram Das, Adv.

UPON hearing counsel the Court made the following
ORDER

Delay condoned. Issue notice.

M/s. Fox Mandal & Co. appears for the State Bank

of India, Mr. Subramonium Prasad, appears for
Custodian, Ms. B. Vijayalakshmi Menon, appears

Standard Chartered Bank and Mr. B.V. Balram Das, appears

for the Dy. Commissioner of Income Tax, in zgll

appeals.

Notice to Syndicate Bank, respondent No.2 in CA
No. D32711/2010.

Counter to be filed in three weeks and rejoinder,
if any, be filed in two weeks thereafter.

List thereafter.

( Ravi P. Verma ) ( M.S. Negi )
Court Master Court Master
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SYNOPSIS LIST OF DATES AND EVENTS

The Appellant is a house wife, a notified person and
widow of late Harshad S Mehta who had a sole proprietorship
brokerage firm in the name and style of M/s Harshad S
Mehta. The said brokerage firm used to undertake business
in the capacity of broker as well as on a principal to principal
basis with several banks and financial institutions includiﬁg
N.H.B and ANZ Grindlays Bank which was subsequenlly
merged with Standa;rd Chartered Bank, (herein alter referred
to as S.C.B).

The brokerage firm of M/s Harshad S Mehta used to
regularly undertake transactions with N.H.B, most of which
were on a principal to principal basis. At the relevant time in
the year 1991-92, the said N.H.B had advanced monies in
respect of some of the transactions which were to be

completed by the said brokerage firm.

The brokerage firm of M/s Harshad S Mehta also
enjoyed banking facilities with S.C.B who had extended
routing facility to the said brokerage firm under which money
market transactions undertaken by M/s Harshad S Mehta
were *settled through the said S.C.B. Under this routing
facility, Pay Orders for transactions entered into with M/s
Harshad S Mehta used to be drawn in-favour of S.C.B for the
purposes of securing same day credit which pay orders used
to be deposited with S.C.B and credits in regard to which
used to be given by S.C.B to the said brokerage firm. The
said S.C.B has clearly admitted to have aclted only as a
banker and that becausc of the standihg and reputation of

M/s Harshad 8 Mehta, it had extended the aloresaid routing

~ facility to it. S.C.B has stated that for the pay orders credited

by them in the account of M/s Harshad S Mehta, they had
merely acted as bankers and that they we're not concerned

with the underlying transactions for which the said pay

-orders were received.
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That after the' alleged scam broke out in April 1992, for
the “transactions outstanding with N.H.B, the N.H.B used
their clout with R.B.I and by making a false representation,
secured a directive from R.B.I against 'S.C.B, who was the
payee bank to reimburse N.H.B, an amount of Rs.506.53
crores paid by N.H.B under some nine pay orders and the
S.C.B paid this émount to N.H.B on 04.11.1992 under
protest. S.C.B thereafter filed M.P No.28 of 1995 claiming
recovery of monies from M/s Harshad S Mehta seeking relief
of return of monies reimbursed to N.H.B together with
interest. and N.H.B filed Suit No.11l of 1995 against M/s
Harshad S Mehta and two of their employees for recovery

After making paymént under protest, on 04.11.1992
S.C.B entered into arbitration proceedings wiih N.H.B. On
29.03.1997 An award came to be passed by the Arbitrators in
favour of S.C.B which was subsequently challeniged by N.H.B
before Special Court by filing M.A No.152 «f 1997, The
Special Court by an order dated 04.02.1998 was plensed to
set aside the said Award and directed S.C.B3 to pay the
amount back to N.H.B. Being aggrieved -by Special Court
Order, S.C.B filed Civil Appeal No.3112 of 1998 hefore this
Hon’ble Court challenging the said ordér.

However dispute between S.C.B and N.H.B was resolved
out of Court under directions of this Hon’ble Court and
accordingly a Settlement Deed was filed in the proceedings in
Civil Appeal No.3112 of 1998 where undér N.H.B assigned
their claim against M/s Harshad $ Mehta in favour of S.C.13.
They also decided to jointly pursue the claim against M/s
Harshad S Mehta in Special Court.

. That before the aforesaid out of court settlement, late
Harshad S Mehta suddenly died in judicial custody on
30.12.2001 which resulted into a complete breakdown in his
defence mechanism in as much as the Appellant being a

house wife and herself being a notified person and not being
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involved or familiar with the facts of the business
transactions undertaken by late Harshad S Mchti and due Lo

non availability of counsels, she could not di-fend the legul

interests of her husband as well as for her own sell. The

Appellant was also facing several other insurmountable

difficulties such as all the offices were sold, r'gcords and
computers were taken away by the Custodian, the services of
staff having first hand knowledge were dispensed with, and
repeated prayers tc give access to the records of the brokerage
firm of M/s Harshad S Mehta and to extend ‘assistance to her
were denied. In these circumstances, at the relevant time,
the Appellant‘was in no position to contest until from the year
2006 onwards, assistance was extended to her by her other

family members.

The Appellant states that taking advantage of the
aforesaid breakdown and sccure in the knowledge that none
was appearing much less contesting to represent the legal
interests of late Harshad S Mehta, his creditors viv. 5.C.B and
N.H.B perpetrated a fraud in collusion with the Custodian of
obtaining a decree for false and exaggerated amount from
Special Court. : In regard to this, the Appcll:mt had no
knowledge at the relevant time but she discovered the facts
relatipg to the same in stages several years after and ﬁnally'
by taking inspection of court proceedings in the year 2007.
The Appellant caused the enquiry and verified all the facts as
through M.P No.41 of 1999, the Custodian was proposing to
sell the only residence of the Appellant, late Harshad S Mehta -
and his other family members on the ground that the same
was required to be sold to meet the huge Habiiﬁties of late
Harshad S Mehta.

In the meaintime, this Hon’ble Court in two J udgments
reported in (2006) 2 SCC 385 in Ashwin Mehta’s case and
(2009) 10 SCC 564 in Jyoti Mehta’s case, granted relief to the
Appellant where this Hon’ble Court held that she could show

that the liabilities computed by the Custodian were incorrect
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and that in any event, the assets were"suff’icifrnt to meet the

liabilities. Upon the grievance made, this Hon'ble Court also

~ granted the relief of a direction to Custodian to offer

inspection of all the records pertaining to the assets and
liabilities of all the flat’ owners which was duly sought for
through which Appellani discovered the facts that in several
cases, the Custodian had not caused .recovery of attached
assets for value of several hundreds of crores even after

orders were made by Special Court several years earlier,

. The .Appellant states that she was always aware that
late Harshad S Mehta had surplus of assets over liabilitics
and had repeatedly made offers to his creditors and all the
authorities that be, expressing his ivﬂlingné:ss to meet all his
obligations. But unfortunately, none of the authoritics nor the
creditors examined his offers seriously. That from 2006, the
Appellant started seeking assistance from her family

members and later was provided with services of counsel.

~ The Appellant m a short span of time made herculean
efforts to secure several lacs of documents from the Office of
Custodian and enquiry was made so as to unravel and
discover the facts relating to the acts of fraud and collusion

described in the petition. Earlier, the Appellant all along and

bonafidely believed that the Custodian being a statutory

autﬁority and an Officer of the Court, was prolecting the
interests of genuine creditors and of the notified entities so
that the objects which were set out in the Act could be

achieved, The Appellant also was under a genuine but

mistaken belief that premier institutions like S.C.13 and N.H.B

could not play fraud on the Special Court nor can Custodian

‘act in collusion with the two of them in perpetrating such a

fraud.

So far as M.P No.41 of 1999 relating to the sale of the

residence of the Appellant and her family members, the two

~orders of the Ld. Judge ordering sale on 17.10.2003 and

25.07.2008 were both set aside by this Hon'ble Court and
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numerous adverse observations were made against the Ld.
Judge, particularly holding that the Ld. Judge had adopted

verbatim all the contentions of the Custodian and had not

‘dealt with the contentions of the notified entitics. This

Hon’ble Court held that there was non application of mind
and that justice should not only be done but should he secn

to be done.

. Being gfeatly aggrieved by the Ld. Judge, the Appellant
and her family members very reluctantly filed M.P No.16 of
2009 praying that the Ld. Judge should recuse himself as the
Appellant and her family members had reasonable
apprehension that justice would not be done to them. This |
petition was rejected by the Ld. Judge by holding that he was
not biased but he never dealt with the issue before him i.e.
the reasonableness of the app_rehensionv of the Appellant and
her family members. An appeal against the said order was
not entertained by this Hon’ble Court but it was observed that

specific cases of bias could be brought to its notice.

The Appellant states that briefly stated, the said acts of
fraud and collusion are described as under :-

a) That both S.C.B and N.H.B suppressed several

’mate'rial facts and records from the Specidl Court and

consciously made numerous representations only in order

to secure a false decrec in their favour.

b)  That falsé representation was made by S.C.13 filing
an affidavit on 02.07.1993 stating therein that late
Harshad S Mehta had admitted to their clain though
Jactually he had denied the claim. The decrce was
awarded on the basis of such misrepresentation «s

recorded in the decreetal order.

¢/  That in the Special Court, both S.C.B and N.HB
had filed cross suits and contrary averments as result
of which several disputed questions of facts arose. In the

main, it remained to be established whether N.M.B had



undertaken transactions with M/s Harshad S Mehta or
with ANZ Grindlays. In another identical proceedings,
S.B.I had introduced evidence to show that N.H.B though
was déaling with M/s Harshad S Mehta but was
recording the transactions-in its books as if they were
undertaken with payee banks who were treuted as a
counter party. Hon'ble Justice S H Kapadia of the
Special Court in a similar case of S.B.J bgj two orders
dated 17.02.2000 and 04.06.2002, held that in a case of
subh nature, it was imperative to ascertain whether
N.H.B had transactions with M/s Harshad & Mehta or-
with the payee bank us in its view, if the transactions
were with M/s Harsha S Mehta, then the payee bank

‘would not be liable to N.H.B. In order to secure a false

decree, the said N.H.B with-held from the Special Court,
the true facts and documents relating to the underlying
transactions for which nine pay orders were issued and
the decree in the sum of Rs.506.54 crores was awarded. '
If these material facts and documents were not with-held,

the said decree would not have been awarded.

d) That S.;C.B and N.H.B suppreésed material facts

that the underlying transactions for which the decree

was awarded were all Ready Forward transactions and
that such transactions were subsequérztly held to be
illegal by this Hon’ble Court in a Judgment reported in
(1997} 10 SCC 488 in the case of B.Q.'J Finance Ltd V/s
Custodian & Ors. That had,the illegality- of the suaid

_transactions been disclosed, the Special Court would and

could not have awarded the decree as fur sirnilar claims
in several proceedings relating to such Ready Forward. .
transactions, the Special Court had dismissed them after
Apex Court Judgment on the grouncZ that it could not
assist in enforcing illegal transactions. ‘I vvercome this
major difficulty, both S.C.B and N.H:B misrepresented
that the liabilities were admitted and the malerial fucts

about the illegali.ty of the transactions were suppressed.




¢) That by a letter dated 18.06.1992, S.C.B had
earlier conveyed to M/s Harshad S Mehta that they hud
no claims on the said brokerage firm of M/s Marshad S
| Mehta for transactions which were enlered into with

N.H.B and asked him to clear their name by owning up

his transactions.

7 That there was no cause of action to hold M/s
Harshad S Mehta liable towards S.C.B us S.C.E acting
as his bankers, could not have admitted much less paid
theA amounts claimed against M/s Harshad S Mehta as
there iuas no lis or privity of contract. In uany event,
without prejudice to above there was no question of
awarding any interest to S.C.B as neithir there was an
agreement nor there was any justification jor awarding

it.
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g) That all the three parties, S.C.B, N.I1.B und the
Custodian suppressed from the Special Court that even
otherwzise, it was a settled law that a solvent notified
person is not liable to make any payment of inlerest and
therefore the claim for interest running into several

hundreds of crores was not tenable.

o "The Appellant is aggrieved by the impughed order on

the following amongst other grounds :-

@)  That the Ld. Judge did not permit completion of
pleadings as the Appellant wanted to file an affidavit in
rejoinder, which opportunity was denied though a
request in this regard was made. EBarlier both the
Custodian and S.C.B were granted several adjournments
on the ground that they wanted to file their (.{ffz’glﬂU)it n
reply. Against the stipulated time limit of three weeks in
the Regulations, Custodian filed their reply after seven
months and S.C.B after a long period of 'ten months
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b)  That on the day when the Counsel representing the
Appellant was representing her in this Hon’ble Court, the
Ld. 'Judge denied granting an adjoi&mment of one week
on the ground of non availability of Couﬁsel and
compelled the Appellant’s Aduvocate on record as well as
all other parties to argue their case in respect of six major’
peﬁﬁons, all on the same day involving complex
questions of facts aﬁd having deep ramifications of
several thousands of crores. It may be noted that in the
impugned order, no oral arguments ofvany of the parties
are recorded. Further it may be noted that in fact, N.H.B
had not even filed their affidavit in reply and therefore

according to Regulation 11 governing the Special Court,

these allegations were bound to be treated as admitted

by N.HB. The impugned order is thus in c:omplﬁezte‘

violation of the principles of natural justiée'.

¢)  The entire impugned order proceeds on the basis of
finding given by the Ld. Judge that the Appellant wus
_aware of the fact of awdrding of decree fur severul years
and yet had made a false statement and had therefore
not come with clean hands before the Spocial Court. The
said finding is patently false as the knowledge of the
"decree or proceedings leading to the decree cannot he
equated with the knowledge acquired subsequently by
discovery of the facls relatirzg-to fraud and collusion by
the Appellant rriaking serious efforts to find out why the
liabilities of late Harshad S Mehta were exaggerated by
the Custodian. The Ld. Judgé never examined all the
contentions of the Appellant particularly that though she
was aware of the decree, she discovered the fraud and
acts of collusion severgil years later and that her petition

was therefore in time and maintainable.

d) The Ld. Judge has erred by ascribing several
motives on the Appellant, none of whith are pléaded by

the other side nor any oral arguments to that ejjéct has
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been advanced by any party.. The Ld. Judge never
examined any of the allegations of the ;prea[idrmt about
the fraud and acts of collusion by S.C.B, N.H.B and the
Custodian. The Ld. Judge never probed the allegations
though they had - huge implications on not only the
liabilities of Harshad S Mehta but his distrubutable
surplus to meet the demands of other genuine creditors.
The Ld. Judge rather appreciating her efforts has
castigated the Appellant and credited her with ulterior
motive and malafide intention and the whole purpose
was to create an impression 'that the claim of the
Custodian regarding assets and liabilities of Harshad S
Mehta were factually not correct. The Ld. Judge has

treated the Custodian as if he is infallible and believed

'S.C.B as if it could do no wrong.

e) The Ld. Judge has thrown the Appellant out on the
threshold,‘itself without applying his mind on the gravity
of the acts of fraud and collusion and the implications of
the same on the overull functioning of the entire Special
Courts Act without appreciating that if the Appellant’s
contentions were proved, the same would materially alter

not only the liability picture of late Harshuad S Mehta, but

.would also ensure an equitable distribution of his assets

amongst his genuine creditors as contemplated u/s 11 of
the said Act. '

b That the Ld. Judge failéd to realize that even
otherwise and as per directions of this Hon’ble Court, the
Appellant was within her right to contest all fulse claims
against late Harshad S Mehta, mbre particularly false
lidbilities which were foisted upon him through orders
obtained by fraudulent misrepresentation, suppression of
material facts and documents or through' acts of
collusion, as if allegations were established, then the
entire proceedings would stand vitiated dnd the orders of

the decree would become nonest. The Ld. Judge has
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® focused only on the coﬁduct of the Appellant and given
several incorrect findings but never examined the conduct
of S.C.B, NH.B and the Custodian against whom. not
only serious allegations we_ré made by the Appellant, but
even conclusive evidence was adduced. Unfortunately,
neither the contentions of the Appellant nor the
supporting evidence ever came to be dealt with or

examined by the Ld. Judge.

gl The Ld. Jﬁdge is unduly overawed by the |
consequences without appreciating that S.C.B wul N.H.B
were governed by a commercial motive to exploit the
situation that got created by the sudden demise of late

, Harshad S Mehta and secure in the knowledge that he

hﬁs surplus of assets over liabilities. The Appellant is
- aggrieved that a clear bias is visible in the conduct of the
Ld. Judge who had discriminated between un individual
and an institution and condemned the efforts of wife of

the alleged scamster in his eyes.

h) That as was always apprehended by the
Appellant, the Ld. Judge has in the above manner,
disclosed strong bias against the Appellant by unduly
and without any basis castigating her and by denying
" her of an opportunity of being heard. The clinchi'n.g proof
- of this also became available when the legitimate prayer
of the Appellaht to place written submissions on record
was rejected even after she was deprived of making oral-
submissions through her Counsel. The Ld. Judge ought
to have framed issués and given a fair opportunity more
particularly since Section 9(4) of the said Act specifically
stipulates that the Court is bound to follow the principles
of natural justice even if all the other provisions of the

Ciuwvil Procedure Code are not made applicable.

¢

23.04.1992 The securities scam broke out giving wide
publicity in the media '

AN £ AR =51+

« |
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SYNOPSIS LIST OF DATES AND EVENTS

The Appellant is a house wife, a notified person and widow
of late Harshad S Mehta who had a sole proprietorship
brokerage firm in the Bombay Sfock Exchange in the name and
style of M/s Harshad S Mehta. The said brokerage firm used to
undertake business in two capacitieé both as a broker as well
as on a principal to princi;ﬁal basis with several banks and

financial institutions including S.B.1

The brokerage firm of M /s Harshad S Mehta also enjoyed
banking facilities with S.B.I who had extended routin g facility to
the said brokerage firm wunder which money market
transactions undertaken by M/s Harshad S Mehta were settled
through the said S.B.I. Under this routing facility, Pay Orders
for transactions entered into by and with M/s Harshad S Mehta
used to be drawn in favour of S.B.I which used to be deposited
with S5.B.I and credits in regard to which used to be given by
S.B.I to the said brokerage firm. Similarly delivery of securities
used to be received and tendered on behalf of the brokerage firm
by S.B.I and even custody of the same used to be kept with
S.B.I. _
| That in the relevant proceedings, S.B.I falsely denied the
fact of above routing facility but has belatedly admitted to
having extended this facility in another proceedings as it suited
them which averments are duly recorded in the Judgment dated
04.06.2002 of Hon'ble Justice Shri S H Kapadia in Chamber
Summons No.11 of 1999 in Suit No.35 of 1995 involving S.B.1.

That in the second week of April 1992, Shri Harshad S
Mehta was summoned by S.B.I as according to theni, they had
not received delivery of Government Securities under various
contracts entered into by them with M/s Harshad $ Mehta for
which payment was. already effected by them, and therefore,
they called upon him to make good those deliveries. That a
settlement was THEN arrived at where éubje‘ct to £ & O.E and
S.B.I agreeing to refund any exceés payment, M/s Harshad S
Melita provided monies to S.B.I to purchase the said securities

from the market in full and final settlement of their claim, S.B.
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also agreed to refund of any excess that was paid by M/s

-

Harshad S Mehta as at the relevant time, he had no means to
verify S.B.I claims with his records, in view of the fact that an
income tax raid was going onin his firm.

Accordihgly, between 13.04.1992 to 2'4.04;1.992, M/s
Harshad S Mehta provided to S.B.I a sum of Rs.622.52 croreé o
which was utilized by S.B.I to purchase the securities from the
market claimed to be in shortage. After the above'.'purchase, g
S.B.I was left with a surplus of Rs.22.57 crores. Therecafter on
24.0_4.1992, the then Chairman of S.B.I Shri M N Goipofia went
on public record one day after the breaking out of the alleged
scam on 23.04.1992 that the reconciliation problem with M/s

Harshad was over and that their bank had no claim on him.

That purely as an after thought and to take advantage of
the priority status accorded to them under the said Act and the
prevailing prejudice against late Harshad S Mehta, and in view
of his claim that he had surplus of assets over liabilities, the
said S.B.I on 06.03.1995 preferred a claim for aamages by fil irig
M.P No.14 of 1995. However, this claim was time barred as it
related to transactions which were entered into by them during

a period prior to three years and on that ground alone, their

claim was liable to be rejected. Harshad S Mchia filed his

_ written statement opposing the claim on numerous grounds

and also sought complete particulars of his bank account
maintained at S.B.] and details of his assets held by them which
details were denied to him by the bank despite repeated
requests and reminders. This was being done with & view to
deny him access to records so that he could not defend claims
against him. 4

Thaf while the above ﬁroceedings were pending, on

30.12.2001, Harshad Mehta expired in judicial cuslody at an
age of 47 years. That after his sudden demise, his counsels
who until then were representing him‘ kept on appearing out of
courtesy and advised the Appellant to once again explore the
possibility of an out of court settlement, and accordingly a

proposal of repayment was mooted by her in My 2002 by filing



an affidavit in M.P No.63 of 1992 which did not receive a
favourable response. The Appellant being a widow, house wife
and a notified person, did not have any knowledge about the
business of late Harshad S Mehta which was c:ondu{:ted by him

through his staff, many of whom had abruptly left his

employment. It was also not possible for the Appellant being a

notified person to manage resources to fund a huge litigation: in

several civil, criminal and revenue matters nor did she have any
personal knowledge of his business to give instructions to
counsels. The counsels also could not continue because of non

payment of fees.

Besides: the above, the Appellant was facing scveral other
insurmountable difficulties. The Custodian had filed M.P No.41
of 1999 and M.P No.4 of 2001 proposing sale of nmine residential
flats of all the family members of late Harshad S Mehta as well
as all the existing office premises. That all the business
records, books of accounts and documents and compulers were
seized by the Custodian and even the remainder of staff was

asked to sit in Custodian’s Office, All the offices were ordered to

‘be sold without giving any alternative place to house huge

volume of records. The Appellant therefore had no acecess to the
records nor had any knowledge nor the resources and therefore,
could not represent the legal interests of either late Hiwshad S

Mehta or her own: self.

The Appellant therefore brought all the facts relating to
her difficulties to the knowledge of the Custodian and the
Special Court at the relevant time itself and from time to time by
filing various affidavits and one such affidavit is also liled in this
Honble Court 27.01.2004.. The Appellant also filed an
application before the Special Court in the year 2003 itself to
grant her services of a Counsel who could represent her which
application was dismissed on the ground of non appearance.
The Appellant was also going through trauma and not keeping

very good health.
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The Appellant all along knew that her husband had
surplus of assets over liabilities. She bonafide believed that the
. Custodian being a statutory authority and an Officer of the
Court, would take care of interests of late Harshad S Mehta. It
" also never occurred to her that leading institution and bank like
S.B.I could ever perpetrate a fraﬁd upon the Special Court or
authority like the Custodian could act in collusion with them.
Thus though she was aw-are of some proceedings aguinst her
husband initiated by the banks making large claims, she was
not aware about their falsity and the acts of fraud and collusion
which were perpetrated particularly after the demise of late
Harshad S Mehta. '

;That in the proceedings relé.tiﬁg to sale of her oniy ’

residence, she discovered the magnitude of the claims made .

against M/s Harshad S Mehta, particulérly that such huge

amount of damages and interest were claimed and awarded. In

'

the year 2006, her family members secured relief fiom this
Hon’ble Court in the matter of sale of their flats which

Judgment was reported in (2006) 2 SCC 385 wherein this

Hon’ble Court granted relief to all the notified entitics to show

that their assets were greater t an their liabilitics, and therefore

their residence was not liable to be sold. Al this point, the

Appellant sought help and assistance from her {amnily 1nembers

to contest the litigation of late Harshad S Mehta and herself.
‘Since the Appellant did not have all the papérs and orders
and records, in February 2007 and April 2007, she applied to
the Office of the Special Court, to grant her inspection and
copies of all the proceedings including M.P No.14 of 1995 and

‘after verification of the same, preferred M.A No.130 of 2007

inter alia seeking various reliefs against the aforesaid decree
that was awarded to S.B.I. The S.B.I filed a limited reply to this
application opposing it on the ground of its maintainability and
without dealing with the merits of the seme. The said
application was rejected by the Ld. Judge, Special Court by an
order dated 27.06.2008 on the ground that }lner contention that
~ she got to know about the said decree in February 2007 was

false and that her application was not maintainable and it was
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not in time and was not bonafide. The Appellint cheallenged the
said order before this Honble Court by filing Civil Appeal
No.6181 of 2008.

In the meantime, the Appellant received legal advice from

»y [

a new counsel that since S.B.I had committed fraud and the
Custodian had acted in collusion with S.B.l, the appropriate
remedy for her would be to file a declaratory petition before the
Special Court on the ground of fraud and collusion setting out
facts and grounds for the same which would be maintainable as
the limitation in respect of such a petition starts only from the
date of knovs}ledge of the fraud and collusion. Accordingly, the
Appellant filed M.P No.6 of 2009 and thereafter applied to this
Hon’ble Court to permit her to withdraw her pending Civil

Appeal No.6181 of 2008 which prayers came to be granted on
09.11.2000. .

After taking repeated adjournments and not withstanding
that Regulation No.11 of the Special Court stipulated that if a -
reply is not filed within three weeks, the Special Court could
proceed in the matter treating them as uncontested, the
Custodian filed their reply after seven months :nd $.B.I iiled
their affidavit in reply alter nine months in the A]J_pellant’é
petition.

So far as M.P No.41 of 1999 relating to the sale of the
residence of the Appellant and her family .mcrribérs, the two
ordc‘rs of the Ld. Judge ordering sale of nine residential flats on
17.10.2003 and 25.07.2008 were both set aside by this Hon'ble -
Court and numerous adverse observations were made aganst
the Ld. Judge, particularly holding that the Ld. Judge had
verbatim adopted all the contentions of the Custodian and had
not dealt with the contentions of the notified entities. This
Hon’ble Court held that there was non application of mind and
that justice should not only be done but should be seen to be
done.

Being greatly aggrieved by the Ld. Judge, the Appellant
and her family members very reluctdntly'iiled M.P No.1H of
2009 praying that the Ld. Judge should recuse himself ‘as the

Appellant and her family members had reasonable




— | G

apprehenswn that justice would not be done to them. This

petition was rejected by. the Ld. Judge by holdm y that he was
not biased buf he never dealt with the issue before hira i.e. the
reasonableness of the apprehension of the Appellant and her
family members. An appeal against the said order was not
entertained by this Hon’ble Court but it was observed that
specific cases of bias could be brdught to its notice.

It is the case of the Appellant that taking advantage of the
situation prevailing with the Appellant, the $.B.I suppressed

several material facts and documents and made several

"mlsrepresentatxons and foisted upon the estate of Harshad S

Mehta, totally false, fabricated and got up claim for damages
untenable in law and in fact. S.B.I got assistance from the
Custodian who colluded with it by abdicating their
responsibility and in failing to discharge their obligation by

neither contesting the false claim nor by bringing the relevant

facts and more particularly the mzsrepresentattons of S.B.I to.

‘thé knowledge of the Special Court. The said acts of fraud and

collusion succeeded in as much as not only a decree for
damages in the sum of Rs.222.04 crores was awarded as
claimed by S.B.I but a further sum of interest @ 15% on the
said damages was also granted. The total sum now being
claimed by S.B.I together with interest on account of the said
decree as on 31.12.2005 comes to Rs.677.80 crores. The
petition of S.B.I claiming damages was for contracts entered

into them and therefore liquidated damages were claimed but -

now since S.B.I is exposed about suppression of material facts
and documents, it is for the first time,. taken a new stand in
their affidavit in réply that their claim for damages was under
Law of Torts.

Briefly stated, the facts of the said fraud and acts of ‘

collusion are set out as under :-

a)  That S.B.I misrepresented that the claim made by
them was in time though it was time barred and therefore
the Special Court had no jtirisdictz‘on to award decree for

! such a time barred claim.
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b) That thé said S.B.I suppressed the material fact that

since a full and final settlement was arrived at by their
banks with Harshad S Mehta in April 1992, no claim for

damages was liable to be made.

¢)  That S.B.I leveled false allegations about fraud and
collusion ‘with their employees though they were never

proved by them.

d)  That S.B.I leveled allegations about unauthorized use
of their monies and securities though factuully they were
part of contracts entered into by them with M/s Harshad S
Mehta. The entire claim was got up to take advantage of

the situation that prevailing more particularly after the

_demise of late Harshad S Mehta.

e) That S.B.I suppressed the mdten'al: Sfact that their
bank had extended routing facility to M/ s Harshad S Mehta
whereunder his money market transactions were settled by
them. Thus the averments about collusion with their
employees and unauthorized use of monies and s:ecz'trizz'es.

were false to their own knowledge.

/) That S.B.I suppressed the material fact that they
were holding Rs.22.57 crores for and on behall of M/s
Harshad S Mehta out of the amount of Rs.622.5H2 crores

paid to them by M/ s Harshad S Mehta in April 1992,

g) That S.B.I suppressed several material fucls and .
documents, that the iransactions were yoverned by the
Rules, Regulations and Bye-laws of the Stock Exchange
according to which, dispute i any, wus liuble to be
mandatorily resolved under arbitration mechanism of -the
Stock Exchange and that even the damages were liable to
be determined only in accordance with the scuid Bye laws.
S.B.I suppressed the material fact that under these Bye-.
laws, they were not entitled to the claim of dclm.czgus as set
out in the petition nor to any interest on it V

h)  That S.B.I suppressed the material fact that as per
Bye law No.244 of the Stock Exchangé, they were ()flly
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entitled to the difference between the price of the security
on the fifteenth day of delivery and their contracted price
and that. by subsequently accepting the delivery in April
1992," .and their failure to give notice as contemplated under
the Bye-law, S.B.I had forfeited their right, if any, of
claiming damages. S.B.T also suppressed the fact thal as
per Bye-law No.354, some of the contracts were void and

therefore, no claim could have been made for damages in

respect of such contracts.

i) The S.B.I also suppressed material fact that a large
number of transactions entered into by them for which
damages were claimed were Ready Forward transactions
which were-subsequently held tér be illegal by this Hon'ble-
Court in the year 1997 and reported in reported in (1997)

10 SCC 488 in the case of B.O.I Finance Ltd V/s Custodian

& Ors and therefore no claim could lie beforré' the Spécial
Court for such illeé&l transactions, much less for the
damages and interest on it. The material facts were
suppressed so that both the applicable law and the

precedénts set in the Special Court could be avoided.

J) That S.B.I made a false representation that loss of
interest was caused to them by M/ s Harshad S Mehta by .
unauthorizedly using their monies as actually no loss of

interest was caused due to the fact thut the securities

" delivered to them in April 1992 also included interest for the

delayed period of delivery. -

k)  That S.B.I misrepresented and inflated their claim of
damages in several ways. Where there was no shortage, it .
was falsely arrived at, where there was no loss of interest,
it was falsely claimed and where securities were delivered;
they were shown not delivered so as lo, arive at a '
staggering figure of damages of Rs.222.0<1 crores. Further
false claim of interest on three counts was made inciuding
claim of interest on the damages which only amounted to
interest on interest impefmissible in law., | |
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)  That S.B.I misrepresented that late Harshad S Mehta

had opposed their claim snly on one ground .

m) Thc;t S.B.I misrepresented by filing an affidavit that a

proper service was effected by them on the Appellant.

n)  That the Appellant set out the facts of acts of collusion
on the part of Custodian, some of which were listed in Para

37 of the petition.

The Appellant is aggrieved by the impugred order on the

following amongst other gfounds:—

a) That the Ld. Judge did not pernut completion of
pleadings as the Appellant wanted to fil: an afjidavit in
rejoinder, which opportunity was denied though « request -
in this regard was made. Earlier both the S.13.] and the
Custodian were granted several adjournments on the
ground that they wanted to file their affidavit in reply.
Against the stipulated time limit of three weeks as per the
Regulations, S.B.I filed their reply after nine months and

the Custodian after a period of seven months

b)  That on the day when the Counsel represerting the
Appellant was representing her in this Hon’ble Court, the
Ld. Judge denied granting an adjournmenl! of one week on
the ground of non availability of Counsel and compelled the
Appellant’s Advocate on record as well as all other parties
to argue their case in respect of six major petitions, all on
the same day involving complex questions of facts and law.
The impugned order is thus in complete violalion of the

principles of natural justice.

c) The i'mpugned orcler proceeds on the basis of finding
given by the Ld. Judge that the Appellant was aware of the
Jact of awarding of decree for several years and yet had
made a false statement and had therefore not come with
clean hands before the Spzcial Court. f'l‘he suid finding is
patently false as the knowledge of the decree or

proceedings leading to the decree has been incorrectly
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. equated with the knowledge about fraud and collusion .
which knowledge was ac’:quired much later by the Appélla.nt‘
making serious efforts and enquiry. Similarly, the Appéllant

was entitled to question the computaticn of liabilities by the

Custodian as per relief granted by this Hon’ble Court and

for doing the same, no motives could be ascribed to her nor

could her intentions be held to be malafide.

d)  That the Ld. Judge erred in invoking the principles of |
resjudicata in denying her the relief without app’reciatr’ﬁg
that the same was not applicable nor liablé to be invoked.
~ The Ld. Judge ought to have appreciated that M.A Né.] 30
of 2007 was dismissed on the pfelzfminary issue of
maintainability and not on any substantive issues or on the
merit of that application whereas in the new petition, the
cause of action was separate and merit was required to be

~ examined and dealt with on his own volition.

e}  The Ld. Judge never examined any of the allegations.
of the Appellant about the fraud and acts of collusion by
S.B.I and the Custodian though it had huge implications on i
not only the labilities of Harshad S Mehta but his
distrubutable surplus to meet the demands of other genuine
créditors. Instead of probing and ascertaining facts, the Ld.
Judge has falsely castigated the Appellant dnd has
- ascribed motives to her holding that the petition was filed
- with ulterior motive and malafide intention, the whole
purpose of which was to create an impression that the
claim of the Custodian regarding assets and Labilities of
Harshad S Mehta were factually not correct.  The Ld.
Judge has treated the Custodian as if he is infullible and
believed S.B.I as if théy could do no wrong. . :

7 The Ld. Judgé has thrown out the petition of the .
Appeliant on the threshold itself without applying his mind
to the gravity of the acts of fraud and collusior.. The Ld.
Judge ought to have appreciated that if the/Appeélant;s
contentions were proved, the same would materially alter
not only the liability picture of late Harshad S Mehta, | but

could also ensure an equitable distribution of his assets




amongst his genuine creditors as contemplated u/s 11 of
the said Act .

g) That the Ld. Judge failed to realize that cven
otherwise and as per direction of this Hon’ble Court, the
Appellant was within her right to contest all Jalse claims
against late Harshad S Mehta, more particularly if fulse
liabilities were foisted upon him through orders obtained by

fraudulenf misrepresentation, suppression of material fucts

“and documents or through acts of collusion, as« in that

event, the entire proceedings would stand vitiated and the

orders of the decree would become nonest.

h) The Ld. Judge is unduly overawed by the
consequences without appreciating that in five out.of six
petitions, S.B.J was a common party who was governed by
a commercial motive to exploit the situation that got created
by the sudden demise of late Harshad S Mehta and secure
in the knowledge that he had surplus of ussets over
liabilities. The Appellant is aggrieved that « clear and deep -
rooted bias is visible in the conduct of the Ld. Judge who
had discriminated between an individual and an institution
and condemned the efforts of wife of the alleged scamster.

in his eyes.

) That as was always apprehended by the Appellant,

the Ld. Judge has disclosed deep rooted bius against the
Appellant by unduly and without any basis castigating her
and denying her of an opporéunity of being heard. The
clinching proof of this also became available .when the
legitimate prayers of the Appellant to place wrilten
submissions on record was rejected even after she was
deprived of making oral submissions earlier through her
Counsel. The Ld. Judge ought to have framed issues and
was duty bound to give a fair opportunity to the Appellant
more particularly since Section 9A(4) of,the Act specifically
stipulates that the Court is bound to Jollow the principles of
natural justice even if all the provisions of Civil Procedure

Code are not applied.



SYNGEFSIS LIST OF DATES AND EVENTS

The Appcliant is a hpuse wife, a notified person and
widow of late Harshad S Mehta who had a sole proprietorship
brokerage firm in the name and style of M /s Harshad S Mehta.
The said brokerage firm used to undertake business in the
capac?:y of broker as well as on a principal to principal basis
with several banks and [inancial institutions including S.B.I

and SBI Capital Markets Ltd (SBI Caps).

That in moncy market, a large number of Ready Forward
transactions used o be undertaken under a belief that fhey
were legal. That by a Judgment dated 19.03.1997, this Hon’ble
Court for the first time held such Ready Forward transactions
to be illegal conscquent Lo which various claims arising out of
such outstanding and unperformed Ready Forward
transactions pending in the Special Court were all cdismissed
on the ground that the Special Court cannot assist enforcing of
such illegal contracts. M/s Harshad S Mehta had claims on

“several banks and {inancial instirutions including-on SBI Caps
on account of such outstanding Ready Forward transactions,
all of which were dismissed including the claira on SBI Caps.
However SBI Caps clairm on Harshad S 'Mlzhta was not
dismissed. In the meantime, Harshad S Mehta died in judicial
custody on 30.12.2001. Post his sudden demise, SBI Caps
played a [reud upon the Fon’ble Special Court by making
several misrepresentations and by suppressing material facts
that their claim was on account of illegal Ready Forward
transactions, that as per the terms of the contract entered into,
no interest could have been awarded and dispute if any was
- liable to be mandatorily resolved only through the process of
arbitration, and that even as per the law, no interest was liable
to be awarded, so on and so forth. The Custodian actively
colluded with SBI Caps in failing to discharge their duty and
contest the false and illegal claim and in failing to point out the
true, legal and lacwual posibon to the Court belore it awarded
the said decree in favour of SBI Caps. That the facts relating to

the above acts of fraud and collusion are narrated herein after.
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The brokerage (irm of M/s Harshad S Mchta used to
regularly undertake transuctions with SBI Caps, most of which
were on a principal to principal basis. At the relevant time, the
said SBI Caps had cntered into four Ready Forward contracts
where under they made payment for purchase of Units of Unit
64 Scheme totaling an amount of about Rs.16.25 crores.
These Ready Forward contracts were due for reversal between
30.04.1992 o 21.05.1992 but belore that on 23.04.1992, the
alleged scam broke out with wide media publicity and
consequently the aforesaid reversals of trahsactions could not
take place on their "respective due dates. There were several
outstanding Rcady Forward transactions of M/s Harshad S
Mehta with numerous banks and financial institutions
including with SBI Caps where he had {o receive monies but
due to aforesaid scam, all these outstanding transactions were
not honoured by the participants in the market: and
subsequently the claims regarding them came to be dismissed

after this Hon’ble Court held such transactions to bé illegal:,

The brokerage firm of M/s Harshad S Mehta also enjoyed
banking facilitics with S.B.I who had extended routing facility
to M/s Harshad S Mehta under Which money market
transactions undertaken by his firm were settled through S.B.1.
Under this routing facility, Pay Orders for transactions entered

into with M/s Harshad S Mchta used to be drawn in favour of
| S.B.I which used to be deposited- with S.B.I and credits in
regard to which used to be given by S.B.I to the said brokerage
firm. Similarly delivery of securities used to be received and
tendered on behalf of his brokerage firm by S.B.I and custody
of the same us=d to be also kept with S.B.I. SBI Caps being
- 100% subsidiary of SBI was also enjoying similar routing
facilities with their parent bank SBI and even their

transactions used to be settled at the same branch of SBL

That between the period from 30.08.1992 to 21.04.1992,
SBI Caps, Madras Office entered into four Ready Forward
transactions with M/s Harshad S Mechta under which they
purchased and forward sold 1.08 crore Units for consideration

2

of Rs.16.25 crores with a condition to reverse on ditferent dates
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between 30.04.1992 o 21.05.1992. These transactions as
aforesaid could not gct reversed.  Therefore on 06.05.1992,
SBI Caps by a fax message called upon M/s Harshad S
Mehta to repay the amount paid by them. Thereafter on
04.06.1992, the Solicitors of S.B.I Caps called upon M/s
Harshgd S Menhta to repay Rs.16.25 crores together with
interest on it @ 25% p.a. That on 16.06.1992, SBI Caps filed a
complaint with the Custod.an in respect of non payment of
Rs.16.25 crores. On 13.11.1992, SBI Caps filed M.P No.61 of
"1992 before the Special Court lodging claim for recovery of

Rs.16.25 crores together with interest on it @ 25% p.a.

Har\g}md B Mcehta addressed a letter on 25.02.1993 to
SBI,. his bankers, to furnish him itemized particulars and
supporting records and details regarding debits and credits
effected into his bank account and tc disclose holding of
securities on his behall.  This request was denied by SBI on
23.03.1993 so that Harshad S Mehta cannat resist several false
claims ol SBI and cannol discover facts relating to the holding

of his assets lying in custody of S.B.1.

On 14.06.1993, Harshad S Mehta filed his written
statement opposing the claim placing on record the fact that
since criminal proceedings were initiated against him, he is
+ unable lo deal with the contents ol petition as il would
adversely prejudice and affect his defence in the criminal case.
It was also placed on record that he has connler claim agaiﬁst
SBI Caps to the tune of Rs.70.30 crores.

{

On 26.10.1993, Harshad S Mehta and his family
‘members filed M.A No.215 of 1993 in the Special Court
setting out a plan for an of court settlement with the
creditors which proposal was made on a without prej_udice»
basis. However due to lukewarm response of the
creditors, the same came to be withdrawn on 21.03.1995
with liberty to iile it again. On 19.03.1997, the Hon’ble Apex

Court held Ready Forward transactions in Money- Market to be
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illegal. Shri Harshad 3 Mehia expirved in judicial custody
on 30.12.2001.

SBI Caps amended M.P No.61 of 1992 on 20.04.2002 to
bring the legal heirs of late Harshad S Mehta on record but the
amended plaint was not served upon the Appellant. Thereafter
an ex parte decree came to be passed on 25.06.2003 in M.P
No.61 of 1992 by the Special Court where the claim was
awarded but the rate of interest was reduced to 15% p.a. - That
in July 2003, SBl Cups filed Exccution Applicati(on No.280 of
2003 in M.P No.61 of 1992 inter alia praying for a relief for
direction to make a payment to them lor decrectal amount of

Rs.45.97 crores and further interest @ 15% p.u. was claimed.

That after the sudden demise of late Harshad S Mehta,
his only legal heir the Appcllant could not cope up with the
huge volume of pending litigation. That she is & house wife
and a notified person and was factually not aware about:the .
business transactions of late Harshad S Mehta. That all the
records relating to Harshad S Mehta including comI;uters and
original files were seized by the Cuslodian and even the staff
members were directed to sit in Custodian’s Office. In any -
event, those stall members who had first hand knowledge of
the business of M/s Harshad S Mehta either left employment
or their services were dispensed with by the Special Court at
the instance of the Custodian. That even if the Appellant
wanted, she could not have and she was not in a position to
give any instructions to the counsels. Besides, some of the
counsels representing late Harshad S Mehta continued only for
some time as being a notified person, the Appellant was not in
a position to make payment ol fess to the counsels. That the
Appellant was also suffering {rom mental trauma and had poor
health because ol the sudden and untimely demigse of her late
husband at a voung age of 47 years. That there was a
complete breuk down in the defence mechanism of Harshad S
Mehta post his sudden demise and several decrees came to be
awarded ex parte as the Appellant could not represent him in

these matters. ’ .
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Being agericved, the Appellant filed M.A No.278 of 2003
in September of 2003 sceking order from the Special Court for
release of fees to engage services of counsel to represent herself
as well as her late husband. This application was turned down . -
by the Spccial Court by an order dated 08.10.2003 on the

groundsthat none appeared for the Applicant.

During 'Lhc: same pc:riod,' the Appellant informed the
Custodian that she had no knowledge about the matters of
Harshad S Mehta. She also filed a detailed ai‘fidévit in October
2003 in M.P No.41 of 1999 wherein she placed the facts
relating to the difficulties that she was undergoing. In
November 2003, she also filed an affidavit before the Special
Court that she had no knowledge regarding (he accounts as
they were drawn by Harshad S Mehta himself and the staff who
had prepared them had resigned. That Shiri Ashwin S Mehta,
brother of late Harshad S Mehta, also filed an affidavit in
Special Court that Lie coukl not assist in. the affairs of M/s
Harshad S Mehta and narrated the facts 'reggrding _the
situation prevailing at that time. That the Appellant also filed a
detailed affidavit before this Hon’ble Court in C.A.D N0.25815
of 2003 setting out the facts relating to the dilliculties that she
was passing through. She narraied that though she wanted to
contest the false liabilities foisted against Harshad S Mehta,
* she could not do so. She narra’.ccdv_ that she filed application in
the Special Court to seck access Lo the records and release of
cdmputers and for sanction and payment of fees for engaging

services of a counsel, all of which were rejected.

In Jaruary 2004, the Special Court made orders in M.A
-No.‘270 of. 1993 to handover the balance computers to the
Custodian and issued directions that all the staff members of
Harshad S Mchta may be placed at the disposal of the
Custodian in their office. In April 2004, the Special Court
directed the Custodian not Lo return the books of accounts and

documents to the Appellant and other notified entities.

¢ .
In June 2006, the Appellant once again requested the

Custodian to return the books of accounts and all original
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records of M/s Harshad S Mehtu to enable her to contest the
liabilities. In the s.ume month, she also f{iled alfidavit in M.P
No.41 of 1999 once again describing the serious difficulties she
was facing in rcpresenting Harshad S Mehta. She also filed
M.A No.306 of 2006 praying for returning of books of accounts
and other original records ol M/s Harshad S Mehta (o ené'blc
her to contest the liabilities which request was rejected by the

Special Court by an order dated 09.10.2006.

That since the Appellant did not have all the records
pertaining to the proceedings in M.P No.61 of 1992, on
28.02.2007, the Appellant applied to the Special Court to seek
inspection of the proceedings and thereafter to obtain copies of
the  same. After receipt of the documents, the Appellant
.undertook verilication, caused cnquiries. and obtained legal
advise and gained knowledge about the fraud played upon the
Special Court by SBI Caps and about the acts of’ collusion
between SBI Caps and Custodian in obtaining the said degree.
The Appellant having gained this knowledge preferred M.P No.7

of 2009 which was within time.

The Appellant on 12.06.2009, filed M.P No.7 of 2009
before the Special Court inter alia seeking a relief for a
declaration fha‘t the decree dated 25.06.2003 in M.P No.61 of
1992 was nullity, void and nonest. The Appellant urged that
SBI Caps had played a fraud upon the Special Court and the
Custodian had acted in collusion with them for obtaining the
decree where under several misrcpresentations were made to

the Special Cowrt and material facts were suppressed

The complewe facts regarding the aforesaid fraud and acts,
of cellusion and supporting evidence has been described in the
aforesaid M.P No.7 ol 2009¢. However, lhe same are briefly

narrated as under:-

a) That SBI Caps suppressed the material fact that
the transuctions for purchese of Units by them were Ready

Forward transactions which were held by this Hon’ble Court to
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be illegal, and therclore no claim could lie hefore the Special

Court for such illegal transactions.

b) That the contracts for the said Ready Forward
Lransactions were reduced o wriling which were governed by
the Rules, Regulations and Bye-laws of the Stock Exchange.
SBI Caps suppressed the material facts in regard to the said

contracts as under :-

i) That as per the terras of the contract, dispute, if
any, it was mandalorily liable to be resolved under the
arbitration mechanism of the Stock Exchange.

1i) That under the terms of the contract, no interest
was liuble to e paid for defaull in performance of the same,

iii) That the Special Court had rejected and dismissed
severgl  pending  claims o regard to Ready TForward
transactions of FHarshad S Mehta including those against SBI
Caps and SBI but this material lact was suppressed [rom the
Special Court.

iv)  That in (crms of Bye-law No.354 (iii), some of these
contracts were void and therefore not enforceable, ‘

V) That as per Bye-law No.;244, upon default in
delivery, SBI 'Caps could have closed out the transaction and at
the highest, could have been entitled to only difference between
the price prevailing after fifteen'days of the date-of delivery and
the contracted price, and that if such closing out was not done,
then the buyer of the Units under such contracts forfeited all

further rights of recourse against the said brokerage firm.

b) That SBI Caps and the Custodian were aware that
no interest was liable to be paid by solvent nortified entity in
terms of the law settled by the Special Court and up-held by
this Hon’ble Court.

¢) Tied it was represented that the prevalent lending

commercial rate was 25% p.a. though they were much lower.

d) That service was not effected upon the legal.heir,

which material luct was nol disclosed o the Special Court.
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That the Appellant and her family members were
apprehensive that justice would not be done to them which
apprehension developed due to several events and orders
preceding the present praceedings. The Appellant and her
family Trmmberé therefore very reluctantly filed M.P No.16 of
2009 praying that the Ld. Judge should recuse himself. This
petition was rejected by the Ld. Judge by holding that he was
not biased but he never dealt wﬁh the issue before him i.e. the
reasonableness of the apprehension of the Appellant and her
family members. An appeal against the said order was not
entertained by this Hon’ble Court but it was observed that

specific cases of bias could be brought to its notice.

The Appeliant is aggrieved by the impugned order on the

following amongst other grounds:-

aj Thai the Ld. Judge did not permit completion of
pleadings as the Appellant wanted to file an affidavit in
rejoinder, wnich opporiunity was denied though a request
in this regard was made. Earlier the SBI Caps and the
Custoclicn 1ere granted  severdl | adjoirnments on the
ground thai they wanted to file their affidavit in reply.
Against the stipulated .ffm.a limit of three weeks as per the
Regulations, S.B.I Caps filed their reply after ten months,

‘and the Custodian after a period of seven months.

b) That on the day when the Counsel representing the
Appellanf was representing her in this Hon’ble Court, the
Ld. Judge denied granting an adjournment of one week on
the ground of non availability of Counsel and compelled
the Appellant’s Advocate on record as well as all other
parties to argue their case in respect of six major petitions,
all on the same élay involving complex questions of facts
and law. It may be noted that in the impugned order, no
oral arguments of any of the parties are recorded. The

impugned order is thus in complete violation of the

LN

principles of natural justice‘.



c) The impugned order proceeds on the basis of finding
given by the Ld. Judge that the Appellant was aware of
the fact of awarding of decree Jor several years and yet
had made a false staiement and had therefore not come
with clecn hunds before the Special Court. Thé said
Jinding is patenily false as the knowledge of( the decree or
proceedings leading to the decree cannot be equated with
the knowledge about the fraud which was acquired
'subsequently by discovery of the facts relating to fraud
and collusion by the Appellant making efforts in that
regard. Similarly, the Appellant was entitled to question
the compulation of liabilities by the Custodian and for the
_ same, no motives could have been ascribed to her nor

could her intentions be held to be malafide.

1~

d) = The Ld. Judge never examined any of the
allegations of the Appellant about the fraud and qcts of
collusion by SBI Caps and the Custodicn. That” the
Ld.Judge never probed these allegations though it had
huge implications orn not only %he labilities of Harshad S
Mehta but his distrubutable surplus to meet the demands
of other genuine creditors. I7‘Léteacl of probing these
issues, the Ld. Judge has fulsely castigatecd the Appellant
and has ascribed motives to her thal she had filed the
petition will ulierivr inotive and malafide intention, the
whole purpose of which was to create an impression that
the claim of the Custodian regarding assets and liabilities
of Harshad S Mehta were factually not correct. The Ld.
Judge has treated the Custodian as i he is infallible ar;d

believed SBI Caps as if they could do no wrong.

e The Ld. Judge has thrown oul the petition of the
Appellant on the threshold itself without applying his mind
to the gravity of the acts of fraud and collusion and the
implications of the same on the overall functioning of the
entire Special Courts Act as he ought ro have apprecia‘ted'
that if the Appellant’s contentions were proved, the same
would materially alter not only the liability picture f late

Harshad S Mehta, but could also ensure an equitable
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distribution of his assets amongst his genuine creditors as

contemplated u/s 11 of the said Act .

f That the Ld. Judge failed to realize that even
otherwise and as per direction of this Flon’ble Court, the
Appellant was within her right to contest all false claims
against late Harshad S Mehta, more particularly if
liabilities were foisted upon him through orders obtained
by fraudulent misrepreseniation, suppression of material
Jacts and documents or through acts of collusion, as in
that event, the entire proceedings would stand vitiated
and the orders of the decree would become nonest. The
Ld. Judge has focused only on the conduct of the
Appellant and given several incorrect finclings but never
examined the conduct of SBI Caps and the Custodian

against whom not only serious allegations were made by

-the Appellant, but even. conclusive evidence was adduced.

Unfortunately, neither the contentions of the Appellant nor
the supporting evidence ever came 'to be dealt with or

examined by the Ld. Judge.

g) The Ld. Judge is unduly overawed by the
consequences without appreciating that in two out of six
petitions, S.B.[ Caps was a common party who was
governed by « commercial motive to exploit the situation
that got creuted by the sudden demise of late Harshad S
Mehta and secare i the knowledge thal he has surplas of
assets over liabilities. The Appellant is aggrieved that a
clear bius is »isible in the conduct of the Ld. Judge who
had discriininated between an individual and ‘an
institution and condemned the efforts of wife of the alleged

scamster in his eyes.

h) That the Ld. Judge as was always apprehended by
the Appellant, has in the above manner, diéc‘losed strong
bias against tne Appellant by uﬁduly and without any
basis castigating her and denying her an opportunity of
being heurd. The Ld. Judge ought to have framed issues
and was duty bound to give a fair opportunity to>the
Appellant more particularly since Section 9A(4) specifically
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stipulates that the Court is bound to follow the principles
of natural justice coce i all the provisions of Civil

Procecure Code are not applied.

1) The Appellants contention that the custodian is
acting in ccllusion gets established by the fact that for
past one year, she has been writing letters to - the
Custodian to cause recovery of 2 crore Units and cause
enquury aboui 1 crore Units from SBI Caps, Canfina in
which regard she has written two letters each and
Jollowed it by issuing a legal notice through her Advocate
on record. The Custodian who is duty bound to cause
recovery of ussets has not been responding to these .and

several such lelters.

Events

30.03.1992 SBI Caps entered into a Ready Forward

contract for purchase of Units under Unit 64
Scheme amounting to Rs.4.25 crores to be

re-sold on 29.04.1992.

03.04.1992 SBl Caps entered into a Ready Forward

contract for purchase of Units under Unit 64
scheme amounting to Rs.4.00 crores to be

re-sold on 04.05.1992.

20.04.1992 SBI Caps entered into a Ready Forward

contract for purchase of Units under Unit 64
Scheme amounting to Rs.3.00 crores to be

re-sold on 20.05,1992.

21.04.1992 s581 Caps cnwred into a Ready Forward

coniract for purchase of Units under Unit 64



SYNOPSIS LIST OF DATES AND EVENTS

' The Appellant is a housc wife, a notified person and widow of
late Harshad S Mehta who had a sole propriétorship brokerage firm
in the name and style of M/s Harshad S Mehta. The said brokerage
firm used to undertake business in the capacity of broker as well as
on a principal to principal basis with several banks and financial

institutions including S.B.I and N.H.B.

The brokerage firm of M/s Harshad S Mehta used to regularly
undertake transactions with N.H.B, most of which were on a
principal to principal basis.” At the relevant time, the said N.H.B
had advanced monies’in respect 'of some of the transactions which

were to be completed by the said brokerage firm.

The brokerage firm of M/s Harshad S Mehta also enjoyed
banking facilities with $.B.I who had extended routing facility to the
said brokerage firm undef which money market transactions
undertaken by M/s Harshad S Mehta were settled through the said
S.B.I Under this routing facilitz, Pay Orders for transactions
entered into with M/s Harshad § Mehta used to be drawn in favour
of S.B.I which used to be deposited with S.B.I and credits in regard
to which used to be given by S.B.I to the said brokerage firm.
Similarly delivery of securities used to be received and tendered on
behalf of the brokerage firm by S.B.I and custody of the same used
to be also kept with S.B.I. S.B.I has belatedly admitted to having
extended this facility which is duly recorded in the Judgment dated °
04.06.2002 of Hon’ble Justice Shri S H Kapadia in ”Chamber
Summons No.11 of 1999 in Suit No.35 of 1995,

That after the alleged séan;l broke out in April 1992, for the
transactions outstanding with N.H.B, it took a false stand that it:
never dealt with ~ private partiss and that for {transactions
undertaken with M/s Harshad S Mehta, a false claim was made on
the payee banks treating them as counter parties. That N.H.B being
a 100% suésidiary of R.B.I, used their clout with R.B.I and by
making a repreéent&itio@' s'ec.ured a directive from R.B.I against
S.B., x%vho was fche payee bank to reimburse N.H'.B, an amount of
Rs.707.75 crores paid by N.H.B under some thirteen cheques and
the S.B.I paid this amount to N.H.B on 13.06.1992 under protest.
S.B.I filed M.P No.63 of 1992 éla_iming recovery of monies from M/s
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Harshad S Mehta and later also filed Suit No.35 of 1995 seeking

relief of return of monies paid to N.H.B together with interest.

That during the course of proceeidings.in Suit No.35 of 1995,
Hon’ble Judge Shri S H Kapadia clearly held under two ‘orders dated
17.02.2000 and 04.06.2002 that it was imperative to establish
whether N.H.B had transacted with M/s Harshad S Mehta or with
the payee banks to establish the 1iébilities and for the purposes of
ascertaining the truth, it was imperative to examine their records
more particularly since S.B.I had brought evid;_ancé’ on record to
prima facie establish that the transactions of NHB were with M/s

Harshad S Mehta and not S.B.1.

The N.H.B chéllengcd the afpresaid order before this Hon’ble
Court. However the'd-}.sp'ute between S.B.I a:hd'N.H.B was resolved
out of Court under directions of this Hon’ble Court and accordingly
a Settlement Deed was filed in the proceedings in Civil Appeal
No.4146 of 2002 where under N.H.B assigned their claim against
M/s Harshad S Mehta in favour of S.B.I. ' Théy also decided to
jointly pursue the claim aéainsé M/ 5 Harshad S Mehta and
acqordinglj N.H.B was transposed as Petitioner No.2 in M.P No.63 of
1992. So far as ascertaining of facts as directed by Hon’ble Judge
Shri S H Kapadia, no probe was carried out after the aforesaid out

of court settlement.

That in the meantime, Harshad S Mehta suddenly died. in
judicial custody on 30.12.2001 where after his defence mechanism '
had a complete break down in as much as the Appellant. being a
house ,wife and herself being a notified person and not béing
irivol&t:%i or fa:rjﬁﬁar :.-with t.hev facts of the business transactions
undertaken by I%Lte' Harshad S Mehta and due to non availability of
counsels, could notdefend the legal interests of hef husbé.nd as well

" as her own éelf. She was also not a party to the proceedings in this
Hon’ble Court of out of court settlement between S.B.I and N.H.B
and had no'records relating to the same. The Appellant was also
fa'cin;o7 ';several 'o’;'ther! insurmountable difficulties such as all the
offices were sold, records and computers were taken away by the
Custodian, the semices of staff having first hand knowledge were
diépensed with, and repeated prayers to give access to the records of
the brokerage ﬁrng _of M/s Harshad S Mehta and to extend

assistance to her were denied. In these circumstances, at the
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relevant time, the Appellant was in no position to contest until from

_ the year 2006 onwards, assistance was extended to her by her other

family members.

The Appellant states that taking advantage of the aforesaid.
breakdown and secure in the knowledge thé_Lt nc;ne was appearing
much less contesting to represent the legél intereéts d'f late Harshad
S Mehta, his creditors viz. S.B.I and N. H B perpetrated a fraud in

- collusion with the Custodian in regard to which the Appellant had
no knowledge at the relevant time but she discovered the facts
relating to the .same in stagés several years' after by taking
iﬁspection of proceedings in the yégr 2007 and by filing M.A No.114
of 2007 to seek the records in Civil Appeal No.4146 of 2002. The
Appellant caused the enquiry as throuéh M.P No.41 of 1999, the
Custodian was proposing to sell the only residence of the ‘Appellant,
late Harshad S Mehta and his other family members on the ground
thé.t the same was required to meet the huge liabilities of late
Harshad S Mehta. From the proceedings in M.P No.41 of 1999, she
discovered that the Custodian was not gmng any credit for
repayment of Rs.590.83 crores paid over to $.B.I and after receiving
records in the proceedings in M.A No.114 of 2007 in the year 2009,
she discovered the fraud that though Custedian had paid a sum of
Rs.403.88 crores to S B.I for whxch accordmg to the orders of this
Hon’ble Court, they ‘were liable to' give ‘credit to M/s Harshad S
Mehta, the credit was fraudulently and dlshonestly not accounted
for anywhere in the claim of decree’ pendmc before the Special Court
and thus a hugc fr dud was pcrpetrated where S.B.] and N.H.B acted
in collusmn with Custodlan Thxs fraud would be apparent on bare

perusal of the records and orders.

| In the meantime, this Hon’ble Court in two Judgments
reported in (2006) 2 SCC 385 in Ashwin Mehta’s case and (2009) 10
SCC 564 in Jyot1 Mehta s case, granted relief to the Appellant
holdmg that it was open for thé appellant to show that the liabilities
computed by the Custodian were incorrect and that in any event,
the assets were sufﬁcwnt to meet the liabilities. Upon a prayer
made, this Hon'ble Court dlI‘CCth the Custodian to offer inspection
of all the records pertaining to the assets and liabilities of all the flat

owners:which were duly sought for. *
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The Appellant was always aware that late Harshad S Mehta
had surplus of assets over liabjlities and in his lifetime "had
repeatedly made offers to his creditors and all the authorities,
expressing his willingness to meet all his obligations. But
unfortunately, none of the authorities or the creditors examined his
offers- seriously. That from 2006, the Appellant started seeking
- assistance from her family members and later was ‘provided with
services of counsel. Af’cer secking copies of all the records and
carrying out veriﬁcation and examining the ’ proceedings, she
discovered the fraud and acts of collusion which had resulted in

inflating the liabilities of late Harshad S Mehta.

The Appellant had to make hercxﬂean ‘efforts to secure
documents from the Office of Custodian so as to unravel and
discover these facts. So far as'the present appeal is concerned, the
Appellant discovered the facts of the aforesaid fraud and acts of
collusion after she was provided under the orders of the Special
Court, copies of proceedings in Civil Appeal No.4146 of 2002 and
. other related papers on 25.03.2009. The Appellant all along and

bonafide believed that the Custodxan bemg a statutory authority
and an Officer of the Court, would honestly protect the interests of
creditors and of the notified entities so that the object which were.
set out in the Act could be achieved. The Appellant could -also not
have imagined much less euspecteg, that institutions of repute like
S,B.I and N.H.B wou;ld feypeu?te a fraud of i:his magnitude only to

illegally secure for themselves a huge monetary gain.

So far as M.P No4l of 1999 relatmg to the sale of the
remdence of the Appellant and her family members the two orders
of the Ld. Judge ordermg sale on 17.10.2008 and 25.07.2008 were
both set aside by ‘this Hom’ble ‘Court and m_imerous adverse
observations were made against the Ld. Judge, particularly holding
that \';hc Ld. Judge had aciopted verbatim all the contentions of the -
Custodian and had not dealt with the contentlons of the notified
entltles This Hon ole Court held that there Was non apphcatmn of
mind and that _]uStI\,P should not only be done but should be seen to
be done. ' .

Being greatly a_ggfieVed by the Ld. Judge, the Appellant and
her family members very 'r:eluct'antly: filed M.P No.16 of 2009 praying
that the Ld. Judge should recilse‘ himself as the Appellant ‘and her

family members had reasonable apprehension that justice would
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not be done to them. This petition was rejected by the Ld. Judge by
holding that he was not biased but he never dealt with the issuc
before him i.e. the reasonableness of the apprehension of the
Appellant and her family members. An appeal against the said
order was not entertained by this Hon’ble Court but it was observed

that specific cases of bias could be brought to its notice.

That briefly stated, the 'acts of fraud and ._coliuslion are
described as under:- . | »

a) That S.B.I by filing M.P No.63 of 1992 had made a claim

on late Harshad S Mehta for a sum of 'R‘s,774.90 crores

comprising principal sum of Rs.707.56 crores and interest of

Rs.68.41 crores computed @ 21% from 13.06.1992 to date of

filing of claim. On 22.04.2003, the Special Court awarded the

said decree of Rs.706.97 crores of the principal amount
together with interest at the reduced rate of 15% as against
21% claimed by S.B.1. This ex parte decree came to be awarded
on false and misleading representations made by S.B.I that
Harshad S Mehta had admitted to the liability of Rs.706.97
crores in another proceedings being M.A 'No.215 of 1993.
Factually however Harshad S Mehta: had filed a written
statement in the aforesaid proceedings denying the claim of
S.B.I and had not made any admission-about any factum of

receipt of monies in M.A No.215 of 1993 as falsely represented

by S.B.I The portions of the-said M.A No.215 of 1993 which -

‘were a ainst the S.B.I were suppressed and with-held from the
Special Court so as to mislead them iito believing the
admission of late Harshad S'Mehta. But for this fraudulent
misrepresentation, the said decree would not have come to be

“awarded.

b) That the said S.B.I had earlier filed LA No.4 of 2002
before this Hon'ble Court in Civil Appeal No.4146 of 2002
pr’;zyz'rfg that Mo:izey Market assets of Rs.258 crores deposited
by late Harsh'ac‘i S Mehta with N.H.B together with accruals
t,héfeorl may be handed cver to S.B,I on an undertaking that
credit for the same would be given by them to late Harshad S
Mehta in the claim made m M.P No.63 of 1992 which was then
pending before the Special Court. This Hon’ble Court granted
the prayers-by an order dated 01.11.2002. A’céordingly and in

compliance cof the order of this Hon’ble Court, the Custodian

~
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made a payment of Rs. 403 88 crores to S.B.I between the
period from 22.10.2002 to 28.03.2003. However, in the
proceedings of M.P No.63 of 1992, neither S.B.I nor N.H.B nor
even the Custodian disclosed the fact of the above order of this
Hon’ble Court and payments effected to S.B.I there under nor
S.B.I revised their claim as per their commttment to this Hon’ble
Court so as to give credit fo late Harshad S Mehta for the
amount of Rs.403.88 crores already received by it. All the
three parties therefore not only committed thée above fraud and

acted in collusion with each other befor‘e the Special Court but

“have thereby also commztted contempt of thzs Hon’ble Court by

violating its aforesaid order dated 01.11.2002.

c That S.B.I had earlier made averments and fumnished
facts in the Special Court in Suit No.35 of 1995 involving late
Harshad S Mehta, N.H.B and S.B.I that as against the claim of
N.H.B on S.B.I for an amount of Rs.707.56 crores, late Harshad
S Mehta had actually not been credited with a sum of
Rs.173.59 crores under various pay orders. S.B.I having
placed all these facts before. the Special Court in a collateral
proceeding relating to the same Vclaz’m, all the three parties were
duty bound to briﬁg these facts to the knowledge of the Special

_ Court even in M.P No.63 of 1992 as if these material facts were

disclosed, the Ld. Judge, Special Court Shri S H Kapadia( as he

"then was) would have accordingly reduced the decreetal claim

of S.B.I on Harshad S Mehta to that extent. The S.B.I having
known that the claim on M/s Harshad S Mehta would be much
less in view of Rs.173.59 crores not credited to him, could never
have made false and contradictory averments that he had
admitted to the Sfactum of -receipt of monies and thereby claim.
The S.B.I in order td, secure decree for a higher amount

consciously made a false statement on oath.

d) - That a large part of liability of Harshad S Mehta is made

up of ::laz'ms of interest. The Special Court as well as this
Hon’ble Court had earlier laid down the law that solvent
notified entities were not liable to pay interest frbm the date of
notification and accordingly, no claim of interest of S.B.] was

liable to be entertained, being contrary to law. Even otherwise,
since there was no privity of contract between M/s Harshad S

- Mehta and S.B.I and no agreement to pay interest, the claim for
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interest was clearly false and fabn’catgc‘i.— Once again, all the
three parties failed to bring to the knowle;dge of the Special
Court the above binding law and facts énly in order o secure a
huge monetary gain for S.B.I and knou)ing :ﬁdly well that late
Harshad S Mehta was unrepresented and therefore there
would be no opposition. The Custodian’s collusion with S.B.I
and N.H.B also gets conclusively established by their conduct
as none of the aforesaid facts and law were gointéd out by
them fo the Special Court nor the. i reail iséues - requining
adjudication were poznted out though they were very well

known to them.

e) That ea'rlvier' by two orders datec{ 17.02.2000 and
04.06.2002, Hon’ble Justice Shri S H Kapa&ia had directed as
well as emphasized on ascénaining full facts, more particularly
since N.H.B had recovered a sum of Rs.707.56 crores from
S.B.I under an R.B.1 dzrectwe on a representatton that their
employees had fraudulently parted ‘with the amount of
Rs.707.75 crores under thirteen cheques which came to be
deposited with S.B.I. The Ld. Judge had :)mphaswed that in
order to determine the liabilities of the parties, it was

imperative to ascertain the full facts. In fact, Civil Appeal
No.4146 of 2002 was preferred by N.H.B being aggrieved by
the order of Hon’ble Justice Shri S H Kapadia (as he then was).

In order to avoid any such enquiry, S.B.I misrepresented that
late Harshad S Mehta had already admitted to the claim and-
both N.H.B and Custodian'connived by remaining silent on the

issue.

A That the transact;fons entered into by N.H.B with late
Harshad S Menta were all Ready Forward iransactions which
were subsequently held to be illegal by this Hon’ble C‘ourt by a
Judgment dated 07.05.1997 reported in (1997) 10 SCC 488 in
the case of B.O.I Finance Ltd V/s Custodiar. & Ors. Pursuant
to the aforesazd Judgment in all matters where claims were
based on such’ zllegal Reaa’y Forwaid transactions, the Special
Court dismissed such cases on the basis that it could not assist
in rl'ecovery of moniés for illegal transactions. Further, for such
outstanding illegal Ready Forward transaciions, the interest -
could never have been awarded. All the three Respondents

suppressed the material fact of illegality of these transactions
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- though the fact regarding the Ready Forward transactions were
already disclosed by S.B.1 in-Suit No.3§ of 1995.

g) That S.B.I was glso holding some attached assets of late
Harshad S Mehta for which it was Zzable to give credit against
the claim made by it. But facts relatzng to all of these were:
suppressed both by S.B.I and the Custodzan ™

h) That the proposal of S.B.Ito appropnate attached assets
of late Harshad S Mehta of Rs.403.88 crores towards its claim
in exclusion of other creditors was aontrary to the express
provisions as are contained m Section 11(2){a) of the said Act.
The revenue had the first pnonty over such attached assets
and u/s 11(2)(b), all the banks had an egual claim on to the
attached assets.. Not only the provisions of the said Act weré
violated both before this Hon'ble Court anci the Special Court,
but the Custodian also failed to diécharge Eoth their duty and
obligation to protect the interests of other creditors vis-G-vis
S.B.I by not opposing such exclusive appropnatzon of properties
by only one creditor to the excluszon of others including those

who enjoyed priority over S.B..

i) That <o far as N.H.B’s claim against M/s Harshad S
Mehta is concerned, the same was. timé barred but which fact
was never dzsclosed to the Ldl. Judge, Speczal Court. A decree

awarded in a time barred cZazm is without junsdzctton and

- therefore nonest.
The Appeliant is aggneved by the 1mpugned order on. the

following amongst other grounds -

a)  That the Ld. Judge did riot permit completion of pleadings

| as the Appellant wanted to file an affidavit in rejoinder, which

‘opportunity was denied though a request in this regard 4was

* mdde ‘Earlier bath the S.B.I and the Custodian were granted
severai adjoumments on the ground that they wanted to file

thezr aﬁdavzt in reply Agaznst the stipulated time limit of three

weeks in the Regulatzons, S.B.I filed their reply after nine

months and the Custodian after a period of seven months

b)  That on the day when the Counsel representing the
Appellant was representing her in this Hon'ble Court, the Ld.
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Judge denied granting an adjournment of one week on the
ground of non availability - of Cbunsel and compelled the
Appellant’s Advocate on record as‘ well as ‘all other parties to
argue their case in respect of six major petitions, all on the
same day involving complex questions of facts and law. It may
be noted that in the impugned order, no oral arguments of any‘
of the parties are recorded. Further it may be noted that in
fact, NNH.B had not. ez-)en filed their affidavit in reply and
therefore according to Regulation 11 govemming the Special

Court, these allegations weré bound to be treated as admitted

by N.HB. The impugned order is thus in complete violation of

the principles of natural justice.

¢) . The entire impugned ‘order proceeds on the basis of
finding given by the Ld. Judge that the Appellant was aware of
the fact of awarding of decree for several years and yet had
made a false statement and had therefore not come with clean
hands before the Special Court. The said 1ﬁnding is patently
false as‘ the knowledge of thé decree or pro;:eedings leading to
the decree cannot be equated. with the knowledge acguired
subsequently by discovery o}" the facté relating to fraud and
collusion by the Appellant making serious efforts to find out
why the liabilities of late Harshad S Mehta were exaggerated
by the Custodian and why even credit fbr the amounts of
Rs.590.83 crores paid to S.B..% were not reflected and accounted
in the liability‘ which would bbviously stand reduced by that
amount. Similarly, the Appellant was entitled to que;stion the
computation of liabilities by the Custodian and for the Sarﬁe, no
motives could have been ascribed to her nor could -her

intentions.be'held to be malafide.

d) The Ld.‘Judge never examined any of the allegations of :

the Appellant about the fraud and acts of collusion by S.B.I,
N.HB and the Custodian. That on the main allegation, that
g_:redit bf Rs.403.88 crores was not given by S.B.1, the Ld. Judge
never ex;zmined even the ' affidavit “in reply of S.B.I or
Custodian. The S.B.I had in fact not denied the fact that they
were Ziabl}z~ to give credit and has merely denied that they have
not suppressed the fuact of receipt of the amount which fact
according to them is disclosed in the execution application filed
being M.A No.211 of 2003 on 23.07.2003. When the said
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execution. applic'ation is examined, even there the S.B.I had not
given the credit for recéz’pt of Rs.403.88 crores and thus a huge
fraud played by them stands established. The Ld. Judge never
probed this though it had~hugé implications on not only the
liabilities of Harshad S Mehta but his distn;butgble surplus to
meet the demands of other genuine -c_red;itorss. Instead of
probing this fdct, the Ld. Judge has falsely g&stigated the
" Appellant and has ascribed motives to her "that ‘she had filed
the petition with ulterior .motive and malaﬁde Aintention, the
- whole purpose of which was to create an i%nprgssion that the
" daim of the Custodian regarding assetsf‘ and liabilities of
Harshad S Mehta were factually not 'cqrrecgg'f. il‘he Ld. Judge
has treated the Custodign as-if he isx_infa‘ngine: and believed
S.B.I/ N.H.B as if they could do no wrorjzg.

e) The Ld. Judgé has thrown out the petition of the
Appellant on the threshold itself without applymg his mind to
the gravity of the acts of fraud a.nd colluston and the
implications of the same on the overall functzomng of the entire
Special Courts Act, he ought to have appreczated that if the
Appellant’s contentions were proved, the same would
materially alter not only the liability picture of late Harshad S
Meﬁta, but could also ensure an equitable distﬁbutz’on of his
assets amongst his genuine credztors as contemplated u/s 11
of the said Act .

h That the Lo. Judge failed to‘ realize that even otherwise
and as per dzrectzon of thzs Hon‘ble Court the Appellant wasA
within her right to contest all false clazms agéinst late Harshad"
8 Mehta, more. particularly if labilities were foisted upon him
through orders obtained by fraudulént misrepresentation,
suppression of?nateﬁ'az facts and documients or through acts of
collusion, as in that event, the entire proceedings would stand
vmated and the orders of the decree would become nonest.
The Ld Judge has focused only on the conduct of the Appellant
and given several mcorrect fi ndmgs but never examined the
" conduct of SBI NHB and the Custodian against whom not
onZy- senous allegations were made by the Appeillant, but even
conclusive evidence was adduced. Unfortunately, neither the
contentions of the Appellant nor the supporting evidence ever

came to be dealt with or examined by the Ld. Judge.
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g) The Ld. Judge is unduly overawed by the conseguences
‘ without apprecic-zting that in five out of six petitions, S.B.Iwas a
common party who was govémed by a commercial motive to
exploit the situation that got created by the sudden demise of
late Harshad S Mehta and secure in the knowledge that he has
surplus of assets over liabilities. The Appellant™is aggrieved
that a clear bias is visible in the conduct of the Ld. Judge who
had discriminated between an individual d_nd an institution
and condemned the efforts of wife of the alleged scamster in

his eyes.

h) . That the Ld. Judée as was always apprehended by the
Appellant, has in the above manner, disclosed stréng bias
against the Appellant by unduly and without any basis
castigating her and denying her of arf; opportunity of being
heard. The clinching proof of this also became available when
the legitimate prayers of the Appellant to place written

submissions on record was rejected even after she was

deprived of making oral submissions earlier through her

Counsel. The Ld. Judge ought to have ffamé:d issues and was

dizty bound to give a fair 5pportunity to the Appellant more

particularly since Section 9A(4) specifically §npulates that the .
Court is bound to follow the principles ofi natLi;ral Justice even if
all the provisions of Civil Procedure Codé are %zot applied.

23.04.1992 The securities scam broke out giving wide publicity in

the media

27.04.1992 S.B.I called upon N.H.B to inform them if there were
any outstanding transactions of late Harshad .S Mehta

with thein. N.H.B confirmed that the balance is Nil.

15.05.1992 The bank accounts of M/s Harshad S Mehta were frozen
by C.B.Iu/s 102 of Cr.P.C

03.06.1992 N.H.B made a claim on S.B.I for an ainount of
Rs.707.75 crores on account of 13 cheques issued by
then__a and drawn on S.B.I which were. claimed to have

.been encashed by them.
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SYNOPSIS LiST OF DATES AND EVENTS

The Appellant is a house wile, a notified person and
widow of late Harshad S Mchta who had a sole proprictorship
brokerage firm in the name and style of M/s Harshad S Mchta.
The said brokerage firm used to undertake business in the
capacity of broker as well as on a principal to principal basis
with several banks and financial institutions including S.B.I

and SBI Capital Markets Ltd (SI31 Caps).

That at the behest of Harshad S Mehta, attached
properties in the form of Public Sector Bonds of F.V Rs.50
crores belonging to him but lying with Syndicate Bank was
ordered to be recovered by the Special Court en 13.01.1999.
The value of this attached asset as in 2003 was Rs.130.73
crores made up of proceeds of redemption of the Bonds of FV
Rs.50 crores and accrued interest earned and received thereon.
That after the sudden demise of late Harshad S Mehta, S.B.I
played a fraud upon the Special Court and the Custodian acted
in collusion with them such that the attached assets recovered
as above, was parted with in favour of S.B.I who lodged a false
claim on it by making several misrepresentations and by
suppressing material facts and documents. These valuable
attached assets of Rs.130.73 crores have thus been handed
over to S.B.I by the Custodian }Ander a letter dated 04.03.2009
which has diminished his assect base and inflated the-liabilitieé
against him and which would deprive his genuine creditors.

The facts relating to acts of fraud and collusion are narrated
herein after.

The brokerage firm of M/s Harshad S Mehta used to
" regularly undertake transactions with Syndicate Bank, most of
which were on a principal to principal basis. At the relevant
time, the said Syndicate Bank had made payment for purchase
of 17% NTPC Bonds of FV Rs.20 crores and 9% IRFC Bonds of
FV Rs.30 crores (herein alter referred to as “the said Bonds”
.totaling an amount of about Rs.48.73 crores. However, the
said Bonds were not delivered by Syndicate Bank to Harshad

Mehta despite receiving full conrsideération.
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The brokerage firm of M/« Harshad S Mehta also enjoyed.
banking facilities with S.B.I who had extended routing facility
to M/s Harshad S Mehta under which monéy - market
transactions undertaken by him were settled through S.B.I.
Under this routing facility, Pay Orders for transactions entered
into with M/s Harshad S Mehla used to be drawn in favour of
S.B.I which used to be deposited with S.B.I and credits in
regard to which used to be given by S.B.I to the said brokerage
firm. Similarly delivery of securitics used to be received and
tendered on behalfl of the brokerage firm by S.B.l and custody
of the same used to be also kept with S.B.I. S.B.I though
denying existence of routing facility in the present procecedings
had belatedly admitted to having extended this facility which is
«'duly recorded in the Judgment dated 04.06.2002 of Hon’ble
Justice Shri S H Kapadia in the proceedings in Chamber

Summons No.11 of 1999 in Suit No.35 of 1995.

That in May 1992, an inter bank settlement took place at
R.B.I when Syndicate Bank failed to disclose that they had
deliver the said Bonds to Harshad S Mchta. On 29..05.1992,
S.B.I lodged their claim on Syndicate Bank for clelivery of said

Bonds.

' That in September 1992, the Custodian issued a public
notice calling upon all parties to disclose if they were holding
any attached assets belonging to any notified parties. On
28.01.1993, Syndicate bank informed SBI that they are holding
the said Bonds on their behalf and the same are in their

custody and requested S.B.I to take delivery of the said Bonds.

- On 06.02.1993, C.B.I dirccted Syndicate Bank not to
effect the delivery of the said Bonds pending investigation
launched by them is completed and clearance given by them.
On 25.02.1993, M/s Harshad S Mehta requested S.B.I to
make available the itemized details of his bank account
and copies of the supporting debits and credits elfircted
into and vouchers and supporting documents relating to

movement and delivery of securities and assets held by
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them in custody on his behalf which request was denied

by SBI on 23.03.1993.

On 26.10.1993 Harshad S Mechta and his family
members filed M.A No.215 of 1993 in Special Court scttihg
out a plan for .out of court settlement with the creditors
which was submitted on a without prejudice basis. On
29.10.1993, late Harshad S Mehta addressed a letter to the
Custodian requesting them to prefer a claim on S.B.I /
Syndicate Bank for recovery of the said Bonds and to collect
from Syndicate Bank excess amount of Rs.2.43 crores paid to
them by Harshad S Mehta. However, the Custodian did not

prefer any such claim.

On 25.01.1994, the Government amended the said Act
by introducing Section 9A which conferred civil jurisdiction
upon the Special Court to cause recovery of monies and assets

of notified entities lying in third party hands.

On 06.02.1995, late Harshad S Mehta filed M.A No0.94 of
1995 for recovery of the said Bonds and also claimed Rs.2.43
crores being excess amount paid to Syndicate Bank. On
21.08.1995, Harshad S Mehta, withdrew M.A No.215 of 1993

with liberty to file it again.

On 21.07.1995, C.B.I lifted the restraint order dated
06.02.1993 issued to Syndicate Bank on the delivery of said
Bonds. On 19.03.1997, this Hon’ble Court held Rea'dy’f-‘orward
transactions in Money Market to be illegal. On 07.05.1997, the
Special Court dismissed M.A No.94 of 1995 under the
impression that it pertained to Ready Forward transaction
although the said claim was for recovery of attached assets

lying in third party hands.

On 06.11.1998, the Custodian preferred M.P No.88 of
1998 claiming the said Bonds together with accruals from
Syndicate Bank belonging to Harshad S Mehta. On
13.01.1999, the Special Court declared these Bonds to be the
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On ]5.07.‘2.0()’2, SBI filed (heir alfidavil claiming the said
Bonds to be their property. On 06.09.2002, Custodian
withdrew M.P No.88 of 1998 illegally and gave up the claim of
‘the said Bonds which were already recovered by them as
attached assets of Harshad S Mehta and consequently on
30.11.2002 and 21.12.2002, SBI received proceeds of Bonds

amounting to Rs.130.72 crores from the Custodian.

Facing acute difficulties in obtaining services of counsel,
Smt Jyoti H Mehta filed M.A No.278 of 2003 in September of
2003 seeking order from the Special Court for release of fees to
engage services of counsel to represent herself as well as her
late husband. This application was turned down by the Special
Court by an order dated 08.10.2003 on the ground that none
appeared for the Applicant.

During the same period, she informed the Custodian that
she had no knowledge about the matters of Harshad S Mehta.
She also filed a detailed affidavit in October 2003 in M.P No.41
of 1999 wherein she has placed the facts relating to the
difficulties that she was undergoing. In November 2003, she
also filed an affidavit before the Special Court that she had no
knowledge regarding the accounts as they were drawn by

~Harshad S Mehta himself and the staff who had prepared them
had resigned. That Shri Ashwin S Mehta, brother of late
Harshad S Mehta, also filed an affidavit in Special Court that
he could not assist in the affairs of M/s Harshad S Mechi:: and
narrated the facts regarding the situation prevailing at that
time. That Smt Jyoti H Mehta also filed a detailed affidavit
before this Hon’ble Court in C.A D No0.25815 of 2003 setting
out the facts relating to the difficulties that she was passing
through. She narrated that though she wanted to contest the
false liabilities foisted against Harshad S Mehta, she could not
do so. She narrated that she filed application in the Special
Court to seek access to the records and release of computers
and for sanction and payment of [ees for engaging services of a

counsel.
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properties of Harshad S Mchta and directed Syndicate Bank to
hand them over to the Custodian together with accruals

thereon including redemption proceeds.

On 06.12.1999, S.B.I preferred M.A No.692 of 1999 in
M.P No.88 of 1988 praying for recalling of the order dated
‘13,(‘)1.1999 on the ground that they could not record their
appearance in the said proceedings. On 09.02.2000, M.A
No.692 of 1999 filed by S.B.l came to be allowed and order
dated 13.01.1999 ordering delivery of said Borids to Cusicdian

was recalled.

On 30.12.2001, Shri Harshad S Mehta expired in judicial
custody. That after the sudden- demise of late Harshad S
Mehta, his only legal heir Smt Jyoti H Mehta could not cope up
with a huge volume of pending litigation. That she is a house
wife and a notified person and was factually not aware about
the business transactions of late Harshad S Mehta. That all
~ the records relating to Harshad S Mehta including computers
and original files were taken away by the Custodian and even
the staff members were dirccted Lo sit in Custodian’s Office. In
any event, those staff members who had first hand knowledge
of the business of M/s Harshad S Mehta either left employment
or their services were dispensea with by the Special-Court at
the instance of the Custodian. That even if Smt Jyoti H Mehta
bwanted, she could not have aad she was not in a position to
give any instructions to the counsels. Besides, some of the
counsels representing late Harshad S Mehta continued only for
some time as being a notified person, the Appellant was not in
a position to make payment of fess to the counsels. That Smt
Jyoti H Mehta was also suffering {rom mental trauma and had
poor health because of the sudden and untimely demise of her
late husband at a young age ol 47 years. That there was a
complete break down in the defence mechanism of Harshad S
Mehta post his sudden demise and several decrees came to be
awarded ex parte as Smt Jyoti H Mehta could not represent

him in these matters for above reasons.
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In Janual;y 2004, the Special Court made orders in M.A
No.270 of 1993 to.handover the balance computers to the
Custodian and issued directions that all the stafl members of
Harshad S Mehta may be placed at the disposal of the
Custodian in their office. In April 2004, the Spccial Court
directed the Custodian not to return the books of ccounts and

documents to Smt Jyoti H Mehta and other notified entities.

In June 2006, Smt Jyoli H Mehta requested the
Custodian to return the books ol accounts and all original
records of M/s Harshad S Mehta which were lying seized with
. Custodian to enable her to contest the liabilities. In the same
month, she also filed affidavit in M.P No.41 of 1999 once again
describing the - serious dil‘i‘iculLics she was facing in
representing Harshad S Mehta. In July 2006, she addressed a
letter to the Custodian secking clarification as to why the
Custodian had not given a credit for an amount of Rs.590.83
crores paid over to SBI against the decreetal 1iabi1itic.s. She
also filed M.A N0.306 of 2006 praying for returning of books of
accounts and other original records of M/s Harshad S Mehta to’
enable her to contest the liabilities which request was rejected -
by the Special Court by an order dated 09.10.2006. Between
June 2006 and May 2007, Smt Jyoti H Mehta addressed
numerous reminder letters to the Custodian soliciting their
reply on the aforesaid Rs.590.83 crores and after having [ailed
to secure their response, she filed M.A No.114 of 2007 before

the Special Court to seek relief.

~ In the meantime, in January 2008, the Custodian filed
their reply in M.A No.114 of 2007 wherein they took a stand
that no credit of Rs.590 crores was liable to be given to
Harshad S Mehta. The Appellant therefore filed an affidavit in
rejoinder and also an additional affidavit more particularly
seeking copies of proceedings in Civil Appeal No.4146 of 2002
where some order was made by this Hon’ble Court but the
proceedings were not served upon Smt Jyoti H Mehta by SBI
and N.H.B. Some ex parte order was also made by this Hon’ble
Court. Eventually and pursuant to the direc:ions of Special

Court, copies of procecedings in C.A N0.4146 of 2002 were made
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available by the Custodian under an affidavit dated 25.03.2009
which was also recorded by the Special Court in its order dated

26.06.20009.

On 27.04.2009, the Appecllant addressed a letter seclcing ‘
particulars and details from the Custodian for recovery of the
said Bonds from Syndicate Bank. It may be noted that she had
no knowledge that the said Bonds were claimed by SBI and
were handed over to them. Therecafter a reminder was sent on

08.05.2009 and 06.06.2009

On 01.06.2009, the Appellant having obtained some
knowledge on recovery petition filed by the Custodian preferred
application before Registrar sceking inspection and copics of
proceedings in M.P No.88 of 1998. By perusing and verification
of complete records, she discovered the facts relating to the

fraud played by SBI in collusion with the Custodian.

On 12.06.2009, the Appellant filed M.P No.9 of 2009
before the Special Court inter alia sceking a reliefl for a
declaration that the order dated 06.09.2002 in M.P No.88 of
1998 was nullity, void and nonest. The Appellant urged that
she had discovered that both SBI and Syndicate Bank had
played a fraud upon the Special Court and the Custodian had
acted in collusion with them for obtaining the decree where
under several misrepresentations were made to the Special
Court and material facts were suppressed and also a false
declaration was made. The complete facts and supporting

evidence has been described in the aforesaid M.P No.9 of 2009.

The Appellant is aggrieved by the impugned order on the

following amongst other grounds:-

a) That the Ld. Judge did not permit completion of
pleadings as the Appellant wanted to file an affidavit in
rejoinder, which opportunity was denied though a request
in this regard was made Larlier the S.B.I, Syndicate
bank and the Custodian were granted several

adjournments on the ground that they wanted to file their
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affidavit in reply. Against the stipulated time limit of three
weeks as per ‘the Regulations, S.B.I filed their reply after
nine months and the Custodian after a period of seven

months. However, Syndicate Bank failed to file-any reply.

b) That on the day when the Counsel representing the
Appellant was representing her in this Hon’le Court, the
Ld. Judge denied granting an adjournment of one tievhk on
the ground of non availability of Counsel and compelled
the Appellant’s Advocate on record as well as all other
parties to argue their case in respect of six major petitions,
all on the same day involving complex questions of facts
and law. It may be noted that in the impugned order, no
oral arguments of any of the parties are recorded. The
impugned order is thus in complete violation of the

principles of natural justice.

c The entire impugned order proceeds on the .basis of
finding given by the Ld. Judge that the Appellant was
aware of the fact of order for several years and yet had
made a false statement ancl had therefore not come wiih
clean hands before the Special Court. The said finding is
patently false as the knowledge of the order or
proceedings leading to the order cannot be equated with
the knowledge acquired subsequently of discovery of the
facts relating to fraud and collusion by the Appellant
making serious efforts to find out why the liabilities of late
Harshad S Mehta were exaggerated by the Custodian and
why even credit for the amounts of Rs.590.83 crores paid
to S.B.I were not reflected and accounted for in the liability
which would obviously stand reduced by that amount.
Similarly, the Appellant was entitled to question the
computation of liabilities by the Custodian and for the
same, no motives could huve been ascribed to her ner
could her intentions be held to be malafide. The Ld. Judge
failed to appreciate the efforts made by the Appellant in
ascertaining as to whether the Custodian had recovered

the attached assets of the said Bonds.
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d) The Ld. Judge  never cxamined  any of  the
allegations of the Appellant about the fraud anc acts of
collusion by S.B.I, Synd cate Bank and the Custodian.
That on the main  allegation  about  several
misrepreséntalions, fraud and collusion, the Ld.Judge
never probed this though it had huge implications on not
only the ussets of Harshad S Mehta but his cistrubutable
surplus to meet the demands of his genuine creditors.
Instead of probing this fact, the Ld. Judge has falsely
castigated the Appellant and has ascribed motives to her
that she had filed the petition with ulterior motive and
malafide intention, the whole purpose of which was to
create an impression that the claim of the Custodian
regarding assets and liabilities of Harshad S Mehta were
factually not correct. The Ld. Judge has treated the
Custodian as if he is infallible and beliéved S.B.I as if they

could do no wrong.

e) The Ld. Judge has thrown out the petition of the
Appellant on the threshold itself without applying his mind
to the gravity of the acts of fraud and collusion and the
implications of the same on the overall functioning of the
entire Special Courts Act, he ought to have appreciated
that if the Appellant’s contentions were proved, the same .
would materially alter not only the asset picture of late
Harshad S Mehta, but could also ensure an equituble
distribution of his assets amongst his genuine creditors as

contemplated u/s 11 of the said Act .

f) That the Ld. Judye failed to realize that even
otherwise and as per direction of this Hon'ble Court, the
Appellant was within her right to contest all false claims
against late Harshad S Mehta and seek recovery of his
attached assets, more particularly if assets were taken
away through  orders  obtained by  fraudulent
misrepresentation, suppression of material facts and
documents or through acts of collusion, as in that event,
the entire proceedings would stand vitiated and the order

of the Court would become nonest. The Ld. Judge has
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focused orly on the conduct of the Appellant aﬁd given
several incorrect findings but never examined the conduct
of S.B.I, Syndicate Bank and the Custodian against whom
not only serious allegations were made by the Appellant,
but even  conclusive  evidence  was adduced.
Unfortunately, neither the contentions of the Appellant nor
the supporting evidence ever came to be dealt with or

examined by the Ld. Judge.

g) The Ld. Judge is unduly overawed by the
consequences without appreciating that in five out of six
petitions, S.B.[ was a common party who was governed by
a commercial motive to exploit the sittuation (hat got
created by the sudden demise of late Flarshad S Mehta
and secure in the knowledge that he has surplus of assets
over liabilities. The Appellant is aggrieved that a clear
bias is visible in the conduct of the Ld. Judgq who had
discriminated between an individual and an insti;fution
and condemned the efforts of wife of the alleged scamster

in his eyes.

h) That the Ld. Judge as was always apprehénded by
the Appellant, has in the above manner, disclosed strong
bias against the Appellant by unduly and without any
basis castigating her and denying her an opportunity of
being heard. The clinching proof of this also became .
available when the legitimate prayers of the Appellant to
place written submissions on record was rejected even
after she was deprived of making oral submissions earlier
through her Counsel. The Ld. Judge ought to have framed
issues and was éluty bound to give a fair opportunity to
the Appellant more puarticularly since Section 9A(4)
specifically stipulates that the Court is bound to follow the

principles of natural justice even if all the provisions of

"Civil Proceclure Code are not applied.

Events
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SYNOPSIS LIST CIF DATES AND EVENTS

The Appellant is a house wife, a notified person and widow of
late Harshad S Mehta who had a solc proprietorship brokerage
firm in'yhe name and style of M/s Harshad S Mehta. The said
brokerage firm used to undertake business in the capacity of
broker as well as on a principal to principal basis with several
banks and flinuncial institution:s inclading S.03.0 and SBT Capital

Markets Lta (SBI Caps).

The brokerage [firm of M/ lHarshad S Mchta used to
regularly undertake transactions with SBI Caps, most of which
were on a principal to principal basis. At the rclevant time, the
said SBI Caps had made paymcnt {or purchase of 7.5 crore Units

totaling an amount of abeut Rs.105.10 crores.

The brokerage firm of M/s Harshad S Mchta also enjoyed
banking facilities with S.B.I who had extended routing facility to
M/s Harshad S Mechta under which money market transactions
undertaken by him were settled through S.B.I. Under this routing
facility, Pay Orders for transactions entercd into with M/s Harshad
S Mehta used to be drawn in favour of $.B.1 which used to be
deposited with S8.B.I and credits in regard to which used to be
given by S.B.I to the said brokerage firm. Similarly delivery of
securities used to be received and tendered on behalf of the
brokerage firm by S.B.I and custody of the same used to be also
kept with S.B.I. S.B.I though denying existence of routing facility
in the present proceedings had belatedly admitted ;co having
extended this facility which is duly recorded in the Judgment dated
04.06.2002 of Hon’ble Justice Shri S H Kapadia in the proceedings
in Chamber Summons No.ll ol 1999 in Suil No.35 of 1996.
Similarly, SBI Caps bcing 100% subsidiary of SBI was also
enjoying similar banking facilities with their parent bank SBI and
even their transactions used to be settled at the same branch of

SBI.
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That in July 1992, SBI Caps registered an F.ILR with C.B.I |
against Harshad S Mehta for non delivery of 7.5 crore Units. In
the same month, without coming to the Special Court and seeking
its permission, SBI reimbursed Rs.105.10 crores to SBI Caps to
save it from losing license from SEBI. Thus after notification of
Harshad S Mehta, SBI as his banker, without his knowledge or
consent, admitted liability on his hehall to rescue its subsidiary
and this act of SBI was in complete violation of provisions of the
Special Courts Act under which only the Special Court had

-exclusive jurisdiction to adjudicatc claims against a notified
person. In November 1992, SBI thercafter issued a legal notice on
Harshad S Mehta secking recovery of aforesaid Rs.105.10 crores
which was followed up by SBI filing Suit No.41 of 1995 for recovery
of Rs.105.10 crores together with interest @ 23.25% on it.

That in Sceptember 1992, the Cuslodian issued a public
notice calling upon all parties to disclose if they were holding any
attached assets belonging to an‘y notified parties. In October 1992,
SBI Caps discoverzd that they were holding excess 3.71 crore Units
which were delivered to them by SBIin May 1992 and accordingly
in January 1993,"SBI Caps addressed a letter to RBI (.:Iisclosir.l.g
and setting out the facts relating to the aforesaid 3.71 crore excess
Units. It may be noted that both SBI / SBI Caps neither disclosed
the fact of aforesaid 3.71 crore Units to Custodian despite the
‘public notice or to the Special Court nor did it amend or withdrew
- the F.I.LR filed by them against Ilarshad S Mehta for 7.5 crore
Units. SBI also never amended the legal notice issued by them on
Harshad S Mehta making claim of Rs.105.10 crores for 7.5 crore
Units. Thus clearly an attempt was made by SBI / SBI Caps to
“usurp 3.71 crore Units belonging to Harshad S Mehta and lying in

the custody of SBI as his banker.

That Shri Harshad S Mechta upon discovery of facts, in
February 1993, addressed a letter to the Custodian to lodge a
claim on SBI Caps for recovery of 3.71 crore Units together with

accrued benefits thereon. In the same month, Harshad S Mehta
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also addressed a letler on SBI, his bankers, to furnish him
itemized particulars and supporting records and details regarding
debits and credits cflected into his bank account and to disclose
holding of any securities on his behall. This request was denied by
SBI on 23.03.1993 so that Harshad S Mehta cannot resist several
lfalse claims of SBI and cannot discover facts relating to the holding

of his assets lying in custody of S.B.1.

In the meantime, in April 1993, the Custodian addressed a
letter to SBI Caps sceking recovery ol 3.71 crore Units on behalf of
Harshad S Mehta. In the same month, SBI Caps replied denying
the claim of Harshad S Mchta on the said 3.71 crore Units as
according to them, the claini was not substantiated by evidence of
proof-of payments to SBI or SBI Caps in respect of these Units.
SBI Caps forwarded a copy of their letter dated 12.01.1993
addressed to RBI on the subject. In August 1993, therefore the
Custodian preferred M.A No.185 of 1993 both against SBI and SBI
Caps for recovery of aforesaid 3.71 crore Units as well as accrual of

dividends on it.

That in February 1994, in M.A No.185 of 1993, Special Court
was pleased to direct appointment of a firm of Chartered
Accountants to investigate the accounts of SBI Caps and Harshad
.S Mehta with SBI, end submit a report to the Special Court oﬁ the -
' aspect of ownership of said 3.71 crore Units. That in April 1995,
these firm of Chartered Accountants placed their report before the .
Special Court giving a finding that atleast 2.51 crore Units out of
3.71 crore Units belonged to Harshad S Mehta. For the balance
1.2 crore Units, the said Chartered Accountants could not
ascertain facts. In November 1995, when the contents of their
rep'ort were disputed, the Chartered Accountants asserted fha’; SBI
only as an after thought offered to give a credit for 3.71 crore Units
in their claim filed for 7.5 crore Units in Suit No.41 of 1995

because of their findings about the ownership of above Units.
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That in November 1996, (he Special Court made an order
holding that atleast 2.51 crore Units were properties of Harshad S
Mehta as purchase consideration was paid by him. For balance 1.2
crore Uﬁits, the Court held that the Custodian could not furnish
adequate evidence. The Court held that cven those 1.2 crore Units

“could be the properties of Harshad S Mchta and therefore gave him
libérLy to make a claim for it. The Court held that SBI Caps and
SBI were guilty of wrongful conversion of Units belonging to
Harshad S Mehta and SBI was hiding from scrutiny the records of
purchase and sale transactions. The Special Court held that 3.71

- crore Units could not be appropriated against SBI’s money claim of
Rs.105.10 crores. That in July 1998, Shri Harshad S Mehta filed
his affidavit in reply denying and opposing SBI’s claim in Suit
No.41" of 1995. It was also urged that the said claim was time
barred. In January 1999, SBI Caps also filed their written
statemént in Suit No.41 of 1995

That the above order of the Special Court was ché.llenged
both by SBI and SBI Caps before this Hon’ble Court by filing
separate Civil Appcals which were heard together and a combined
order was made on 09.10.2001. This Hon’ble Court granted the .
prayers of SBI and SBI Caps that they wanted to lead oral evidenice

and the above order of the Special Court was set aside. This

Hon’ble Court also held that the Special Court could independently - .

"and on its own obtain evidence from third parties to ascertain facts
in a case of this nature. That soon after the aforesaid order, on

30.12.2001, Harshad S Mehta expired in judicial custody.

That in February 2003, without informing the Special Court
about the aforesaid order dated 09.10.2001 of this Hon’ble Court,
the Custodian withdrew M.A No.185 of 1993 and thereby the
matter of claim of Harshad S Mehta on 3.71 crore Units was given'
up by the Custodian without ci:mpliance with the above order of
this Hon’ble Court. That on 03.03.2003, SBI made a s‘tatemént to
the Special Court that in terms of the averments made by them in

Para 19 of their Suit No.41 of 1995, they were ready and willing to



give a credit of Rs.51.99 crores heing monctary equivalent of 3.71
crore Units to the heirs of late Harshad S Mehta on which basis,
an ex parte order of decrce was made by the Special Court. The

Special Court reduced the interest rate from 23.25% to 15% p.a.

That in August 2003, SBI filed Execution Application No.205
of 2003 in Suit No.41 of 1995 inicr alia praying for a relief for
direction to make a payment to thews for decrectal amount of
Rs.137.11 crores i.e. by reducing Rs.51.99 crores credit as
aloresaid from a gross claim of Rs.189.10 crorcs. Further interest

@ 15% p.a. was claimed on Rs.137.11 crores.

That after the sudden demise of late Harshad S Mehta, his
only legal heir Smt Jyoti H Mehta could not cope up with a huge
volume of pending Iitigatiori. That she is a house.wife and a
notified -person and was factually not aware about the business
transactions of late Harshad S Mehta. That all the records relating
to Harshad S Mehta including computers and original files were
taken away by the Custodian and even the staff members were
directed to sit in Custodian’s Office. In any evenf, those staff
members who had [irst hand knowledge ol the business of M/s
Harshad S Mehta cither left employment or their services were
dispensed with by the Special Court at the instance of the
Custodian. That cven if Smt Jyoti H Mehta wanted, she could not
‘have and she was not in a position to give any instructions ‘to the
counsels. Besides, some of the counsels representing late Harshad
S Mehta continued only for some time as being a notified person,
the Appellant was not in a position to make payment of fess to the
‘counsels. That Smt Jyoti H Mehta was also suffering from mental
trauma and had poor health because of the sudden and untimely
demise of her late husband at a young age of 47 years. That there
was a complete break down in the defence mechanism of Harshad
S Mehta post his sudden demise and several decrees came to-be

awarded ex parte as Smt Jyoti H Mehta could not represent him in

these matters for above reasons.
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However, Smt Jyoti I Mchta filed M.A No.278 of 2003 in
September of 2003 seeking order from the Special Court for release
of fees to engage scrvices of counscl to represent herself as well as |
her late husband. This application was turncd down by the
Special Court by an order dated 08.10.2003 on the ground that

" none appeared for the Applicant.

During the same period, she informed the Custodién_that
she had no knowledge about the matters of Harshad S Mehta. She
also filed a detailed affidavit in October 2003 in M.P No.41 of 1999
yvherein she has placed the facts relating to the difficulties that she
was undergoing. In November 2003, she also filed an affidavit
before the Special Court that she had no knowledge regarding the
accounts as they were drawn by Harshad S Mchta himself and thé
staff who had prepared them had resigned. That Shri Ashwin S
Mehta, brother of late Harshad S Mchta, also filed an affidavit in
Special Court ‘in vl that he could not assist in the affairs of

M/s Harshad S Mehta and narrated the facts regarding the

situation prevailing at that time. That Smt Jyoti H Mehta also filed .
a detailed allidavit hefore this THor’ble Court in C.A D No.25815 of
2003 setting out,the facts relating to the dii'ficulties.thz;xt she was
passing through. She narrated that though she waﬁted to contest
the false liabilities foisted against Harshad S Mehta, she could not
do so. She narrated that she filed application in the Special Court
to seek access to the records and release of éomputers and for

sanction and payment of fces for engaging scrvices of a counsel.

In January 2004, the Spccial Court made orders in M.A
No.270 of 1993 (o handover the balance computers to the
Custodian and issued directions that all the staff members of
Harshad S Mehta may bc placed at the disposal of the Custodian
in their office. In April 2004, the Special Court directed the -
Custodian not to return the books of accounts and documents to

Smt Jyoti H Mehta and other notified entitics.
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In June 2006, Smt Jyoti I Mchta requested the Custodian to
return the books of accounts and all original records of M/s
Harshad S Mehta which were lying scized with Custodian to enable
her to contest the liabilitics. In the same month, she also filed
affidavit in M.P No.41 of 1999 once ugain déscribing the serious
difficulties she was facing in rcpresenting Harshad S Mehta. In
.July 2006, she uddressed a letler to the Custodian seeking
clarification as to why the Custodian had not given a credit for an
amount of Rs.590.83 crores paid.over to SBI against the decreetal
liabilities. She also filed M.A No.306 of 2006 praying for returning
of books of accounts and other original records of M/s Harshad S
Mehta to enable her to contest the liabilitics which request was
rejected by the Special Court by an order dated 09.10.2006.
Between June 2006 and May 2007, Smt Jyoti H Mchta addressed
numerous reminder letters to the Custodian soliciting their reply
on the aforesaid Fs.590.83 crores wnd after having failed to secure
their response, she filed M.A No.114 of 2007 before the_ Special

Court to seeck relicefl.

In .Jdnuary 2008, Smt Jyoti H Mchta filed M.A No.23 of 2008
in Suit No.41 of 1995 praying for sctting aside the ex parte order of
decree dated 03.03.2003 passed in Suit No.41 of 1995. In April
2008, SBI filed a limited reply to this application opposing it on the
ground of its rnaintainability but without dealing with the merits of
‘it. On 04.07.2008, as per the legal advise received by her, she
_ withdrew M.A No.23 of 2008. '

In the meantime, in January 2008, the Custodian filed their
reply in M.A No.114 of 2007 whercin they took a stand that no
credit of Rs.590 crores was liable to be given to Harshad S Mehta.
The Appellant therefore filed an aflidavit in rejoinder and also an
additional affidavit more particularly secking copies of proceedings
in Civil Appeal No.4146 of 2002 where some order was made by
this Hon’ble Court but the proceedings were not served upon Smt
Jyoti H Mehta by SBI and N.I{.B. Some ex parte order was also

made by this Hon’ble Court. Eventually and pursuant to the



directions of Special Court, copies of proceedings in C.A N0.4146 of
2002 were made available by the Custodian under an aflfidavit
‘dated 25.03.2009 which was also recorded by the Special Court in
its order dated 26.06.2009.

The Appellant on 12.06.2009, filed M.P No.10 of 2009 beforé
the Special Court inter alia seelding a relief for a declaration that
- the decree dated 03.03.2003 in Suil No.41 ol 1995 was nullity,
void and nonest. The Appellant urged that she had discovered that
both SBI and SBI Caps had played a [raud upon the Special Court
and the Custodian had acted in collusion with them for obtaining
the decree where under several misrepresentations were made to
the Special Court and material facts were suppressed and also a
false declaration was made that.the claim was in time though it

was time barred.

The complete facts and supporting evidence, has been
described in the aforesaid M.P No.10 of 2009. However, the sanie

are briefly narrated as under :-

a) That the said decree is awarded for a time barred
claim for which the Special Court had no jurisdiction. SBI made a

false declaration that their claim was within time.

‘ b) That SBI was not entitled to any claim from M/s
. Harshad S Mehta as there was no privity of contract between them
+and it could not have stepped into the shoes of SBI Caps. SBI
being bankers to both M/s Harshad S Mehta as well as SBI Caps
protected the interests of its 100% subsidiary and without any

authority or consent or even knowlcdge ol Special Court or M/s

Harshad S Mehta, admitted to the claim of SBI Caps of Rs.105.10

crores against M/s Harshad S Mehta and reimbursed this amount

to SBI Caps. There were several misrepresentations regarding the
aforesaid reimbursement. In any event, SBI could never have
usurped the powers of the Special Court and bypassed it by

admitting to any claims on behalf of a notified person which could
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have been adjudicaled only by Special Court under Section 9A of

the said Act.

c) That SBI and SBI Caps suppressed the material fact
that the transactions for purchase of 7.5 crore Units by SBI Caps
included Ready Forward transactions which were declared by this
Hon’ble Court to be illegal, and therefore no claim could lie before
the Special Court for such illega! transactions. It ‘was also
suppressed from the Special Court that atleast for purchase of 5
crore Units, SBI Caps had received B.R from National Housing
Bank with whom SBI Caps had madc efforts to cause récovery.

d) That SBI and SBlI Caps as well as Custodian
suppressed the material fact regarding pending compliance of a
combined order made by this Hon’ble Court on 09.10.2001 in two
Civil Appeals filed by SBI and SBI Caps. The said decree could not
have been awardced withoul corpliance with the aforesaid order of

this Hon’ble Court and therefore it was suppressed.

-4) That 3.71 crore Units together with accrued benefits
on it were the altached propertics of M/s Harshad S Mehta and
liable to be distributed amongst all his creditors. This asset was
initially suppressed from the Custodian and the Special Court by
SBI and SBI Caps and alter they were discovered, several false
stands were taken to resist the claim of M/s Harshad S Mehta.
The evidence established ownership of Harshad S Mehta based on
which an order was made by the Special Court that they were
attached properties and were not liable to be appropriated or set off
against the money claim of SEI. To overcome this, SBI and SBI
»~ Caps devised a plan to misrepresent to the Special Court éfter
sudden demise of Harshad S Mehta to convert this valuable asset
into a money value of Rs.51.99 crores and concede the credit for it
so as to deprive the other creditors as well as Harshad S Mehta.
This offer was made only with a view to secure exclusive
appropriation in their favour contrary to the provisions of Section
11 of the said Act and to deny the true value of this attached asset

which was far greater than the sum of Rs.51.99 crores.
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*g) That the claim of SBI was [raudulently exaggerated in

the following manner :-

i) A credit of Rs.51.99 crores was liable to be given
against principal sum of Rs.105.10 crores and not against the
claim amount ol Rs.189.10 «rores which included  interest @

| 23.25% even on the aforesaid credit of Rs.51.99 crores.

ii) That though the Court awarded only 15% interest
against the claim of 23.25%, SBI never reduced the sum of
Rs.189.10 crores to give elfect to it and thereby misrepresented to

the Special Court to exaggerate decreclal value.

ili) . That interest of 15% could have been computed only
on Rs.53.11 crores (Rs.105.10 crores less Rs.51.99 crores). Thus -
riot only a higher interest rate ol 23.25% taken but interest on

interest has been claimed which is impermissible in law. .

P That aft:r having succceded in the Special Court in
M.A No.185 of 1993, the Custodian falsely and illegally gave up the
claim of M/s Harshad S Mehta against SBI / SBI Caps by
withdrawing the said M.A No.185 of 1993. The Custodian acted in .
, collusion with SBI and SBI Caps to give them a huge monetary
favour at the cost of M/s Harshad S Mehta and his other creditors.
The Custodian knew of the order of this Hon’ble Court and had
already obtained evidence through Chartered Accountants which
established the ownership of M/s IHarshad S Mchta atleast on 2.51 .
crore Units. The Custodian also knew that this attached asset was
liable to be distributed u/s 11 on a pro rata basis amongst all the
creditors but yet contrary to the law, consciously allowed SBI to
exclusively appropriate a valuable attached asset running
" into several crores. The Custodian also could not have conceded
and agreed to a credit of only Rs.51.99 crores as offered by SBI
though it knew that the vaiue of assets was far greater than
that. The Custodian also never pursued recovery of 2 crore

Units belonging



to Harshad S Mchta which was sold off by SI3I Caps on 31.05.1992
to Syndicate Banlk, evidence in which regard was adduced by

Harshad S Mehta in his affidavit dated 04.03.1996.

) SBI and SBI Caps represented to this Hon’ble Court
that opportunity of leading oral evidence may be granted to them
to establish the [raud playcd upon themn by their employee wh_icli
relief was granted by this Hon’ble Court by an order dated
09.10.2001. However before the Special Court, this order was
suppressed to obtain’ a false decree without complying with the

order of this Hon’ble Court.

iz) That the proposal of giving credit of Rs.51.99 crores
made m Para 19 of Suit No.41 of 1995 was convoluted and could
have come into play only after the Special Court coming to the
conclusion that 3.71 crore Units were not properties of Harshad S
Mehta. No such conclusion was rcached but instead the -Special
Court had come to the conclusion that it was the property of M/s
Harshad S Mchta. That it was never explained to the Court that
the true reason behind the offer of giving credit was to seek
exclusive appropriation of an attached asset in favour of SBI which
was contrary to provisions of Section 11 of the said Act which

mandated distribuation in favour of other creditors also.

8’) That it was suppressed from the Special Court that

3.71 crore Units were attached propertics in terms of Section 3(2)
of the said Act even though it might have been lying in the hands
of SBI / SBI Caps. That once such property was attached upon
notification, even the Spccial Courl much less Custodian had any
powers to extinguish the right, title and interests of Harshad S
Mehta in the said 3.71 crore Units. There was no power in the
Special Court to allow exclusive appropriation. The true meaning
and import was fraudulently never explained to the Special Court

and in fact, material facts were suppressed from it.
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) That SBI had tuken contradictory and false stand
regarding the routing facility extended by them to M/s Harshad S
Mehta. That in procecdings in Suit No.41 of 1995, the existence of -
said routing facility was denied and where it suited SBI, in

- proceedings in Suit No.35 of 1995, it has admitted to existence of

this facililty which was duly recorded by the Special Court in its
order dated 17.02.2000 and 0:.06.2002 in Chamber Summons
No.35 of 1999 and Chamber Sununons No.ll of 2002 in Suit
No.35 of 1995.

' ﬁ:) That SBI had not effected service on the Appellant in
terms of Regulation No.8 governing the Special Court but yet the
Court was misled into believing that a proper service had been:

effectéd upon the Appellant.

That the Appellant and her family members were
apprehensive that justice would not be done to them which
apprehension developed duc¢ to several ' events and orders
preceding the present proceedings. The Appellant and her family '
rﬁembers therefore very reluctantly filed M.P No.16 of 2009 praying
that the Ld. Jucdge should recusc himsclf. This petition was
rejected by the Ld. Judge by holding that he was not biased but he
never dealt with the issue before him i.e. the reasonableness of the
apprehension of the Appellant and her family members. An appeal

‘against the said order was not entertained by this Hon’ble Court
but if was observed that spccific cases of bias could be brought to

its notice.

The Appellant is aggrieved by the impugned order on the

following amongst other grounds:-

a) That the Ld. Judge did not permit completion of
pleadings as the Appellant wanted to file an -affidavit in
rejoinder, which opportunity was denied though a request in
this regard was made. Earlier the S.B.I, SBI Caps and the

Custcdian were granted several adjournments on the ground



that they wanted to file their affidavit in reply.  Against the
stipulated time limit of three weeks as per the Regulations,
S.B.I filed their reply after nine months, SBI Caps after ten

months, and the Custodian after a period of seven months.

b) That on the day when the Counsel representiﬁg the
Appellunt was representing her in this Hon’ble Court, the Ld.
Judge denied granting an adjuurnment of one weelk on the
ground of non avcailability of Counsel and compelled the
Appellant’s Advocate on rccord as well as all other parties to
argue their case in respect of six major petitions, all on the
same day involving complex gucstions of facts and law. It
may be noted that in the impugned order, no oral arguments
-of any of the parties are recorded. The impugned order is

thus in complete violation of the principles of natural justice.

c) The entire impugned order proceeds on the basis of
finding given by the Ld. Judge that the Appellant was aware
of the fact of awarding of decree for several years and yet had
made a folse statement and had therefore not come with clean
hands before Uw Special Conrt. The said finding is patently
false as the knowledge of the decree or proceedings leading to
the decrée cannot be equaicd with the knowledge acquired
subsequently of discovery of the facts relating to fraud and
collusion by the Appellant making serious efforts to find out
why the liabilities of late Harshad S Mehta were exaggerated
by the Custodian and why even credit for the amounts of
Rs.590.83 crores paid to S.B.I were not reflected and
accounted in the liability which would obviously stand
reduced by that amount. Similarly, the Appellant was entitled
to question the computation of liubilities by the Custodian and
for the same, no motives could have been ascribed to her nor

could her intentions be held to be malafide.

d) The Ld. Judge never examined any of the allegations of
the Appellant about the fraud and acts of collusion by S.B.],
SBI Caps and the Custodian. That on the main allegation
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about scveral 7n.isre/.7résmLfcu',ions, Jrared and collusion, the
Ld.Judge never probed this though it had huge implications on
not only the liabilitics of Iarshad S Mehia but his
distrubutable surplus to meet the demands of other genuine
creditors. Instead of probing this fact, the L&, Jud.ge,has
falsely castigated the Appellant and has ascribed motives to
her that she had filed the petition withc ullerior motive and
malafide inlention, the who‘lc purpose of which was to create
an impression that the cluim of the Custodian regarding
assets and liabilities of FHarshad S Mel.ta were fabtually not
correct. The Ld. Judge has treated the Custodian as if he is
infallible and believed S.B.I / SBI Caps as if they could do no

wrong.

e) The Ld. Judge has thrown out the petition of the
Appellant on the threshold itself without applying his mind to ‘
the gravity of the acts of Jraud and collusion and the
implications of the same on the overall functioning of t}le entire
Special Courts Act, he ought to have appreciated that if tﬁe
Appellant’s contentions were proved, the same would
materially alter not only the liability picture of late Harshad S
Mehta, but could also ensure an equitable distribution of his
assets amongst his genuine creditors as contemplated u/s 11

of the said Act .

fl That the Ld. Judgé failed to realize that even otherwise
and as per direction of this Hon’ble Court, the Appellant was
within her right to contest all false claims against late
Harshad S Mehta, more particularly if Labilities were foisted -
upon him  through orders obtained by  fraudulent
misrepresentation, suppression of material facts and
documents or through acts of collusion, as in that event, the
entire proceedings would stand vitiated and the orders. of the
decree would become nonest. The Ld. Judge has focused only
on the conduct of the Appellant and given several incorrect

findings but never examined the conduct of S.B.I, SBI Caps
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and the Custodian against whom not only serious allegations
were made by the Appellant, but even conclusive evidence
was adduced. Unfortunately, neither the contentions of the
Appellant nor the supporting evidence ever came to be dealt

with or examined by the Ld. Judge.

g) The Ld. Judge is unduly ovcrawed by the consequences
without appreciating that i1 five out of six petitions, S.B.I was
a common party who was governecl by a commercial motive to
exploit the situation that got created by the sudden demise of
late Harshad S Mehta and secure in the knowledge that he
has surpius of assets over liabilities. The Appellant is
aggrieved that a clear bias is visible in the conduct of the Ld.
Judge who had discriminated between an individual and an
institution and condemned the efforts of wife of the alleged

scamster in his eyes.

h)  That the Ld. Judge as was always apprehended by the '
Appellarlf, has in the above manner, disclosed strong bias -
against the Appcllant by wncduly and without any basis
castigating her and denying her an opportunity of being
heard. The clinching proof of this also became available when
the legitimate prayers of the Appellant to place written
submissions on record was rejected even after she was
deprived of malking oral submissions earlier through her
Counsel. The Ld. Judge ought to have framed issues and was
duty bound to give a fair opportunity to the Appellant mére
particularly since Section 9A(4) specifically stipulates that the
Court is bound to follow the principles of natural justice even if

- all the provisions of Civil Procedure Code are not applied.

i) The Appellants contention that the custodian is acting in
collusion gets established by the fact that for past one year,
she has been writing letters to the Custodian to cause
re.covery of 2 crore Units and cause enquiry about 1 crore

Units from SBI Caps, Canfina in which regard she has written
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two letters each and followed it by uddressing a letter through

her Advocate on record. The Custodian who is duty bound to

cause recovery of assets hus not been responding to. these

and several such lelters.

.23.04.1992

15.05.1992

08.06.1992

07.07.1992

16.07.1992

10.09.1992

The securitics scam broke out giving wide

publicity in the media

The bank accounts of M/s Harshad S Mehta |

were frozen by C.B.Iu/s 102 of Cr.P.C

M/s Harshad S Mehta got notified u/s 3(2)
of the said Act '

$.B.I Capltal Markets Ltd (SBI Caps) filed an
FIR with C.B.I against M/ s Harshad Mehta

and Others regarding 7.50 crore units,

SBI reimbursed a sum of Rs.105.~75 crores

to SBI Caps, their subsidiary by debiting the

bank account of M/s Harshad Mehta
without the permission of Special Court.
This was on account of claim of SBI Caps on
M/s Harshad S Mehta for non delivery of 7.5

crore Units.

Custodian gave a Public Notice asking.

parties to come forward and make disclosure

of holdiﬁg of any attached asset. belonging to

notified entities.





