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TN THE SPECIAL COURT (TRIAL OF OFFENCES RELATING TO
TRANSACTIONS IN SECURITIES) AT BQMBAY
MISC. APPLICATION NO. . 185 OF. 1993

A. K. Menon, Custodian T e © Applicant

Vs.
1. SBT Capital Markets Ltd.
2. State Bank of India . _
3. Harshad §. Mehta cena Respondents
Mr. G. R. Joshi i/b P. M. Mithi & Co. for the Applicant.

Mr. Supip Sen with Mr. V. R. Dbﬂd i/b . Little,~& ‘Co. for
Respondent. No. 1. S .

Mr. D. R. Zajwalla with Mr. T. K. -Cooper -i/b Litl:le & Co. for
Respondent No. 2. - : = -

Mr. M. R. Jethmalani with Mr. A. D Changule i/b Kanga & Co.
for Respondent No. 3.

CORAM: HON'BLE MR. JUSTICE
S. N. VARTAVA,
. JUDGE, -SPECTAL COURT.

24th Octaber 1996.

be By this Application the . Custodian seeks
diEECtltng_agajnst Respondenl. No. 1 to hand over to him 3.71
crureyPQiLs bf te market value théreof along with dividends
receivable Lhereon ;t Ut rate of Rs. 2.5 per Unit for the
yédr anded June 1992 and Rs. 2.6 wr Unit for the year ended
TJune 1993. The 1st Respondents ave a ompany which is whé]jy
owned by the 2nd Respondents. Thé-2nd Resmpondents are Lhe

Stale Bank of Tndia. The 3rd ReséondenL is a NotTied Parly.

The «<laim of Lhe Custodian is on the footing Lhat the 3.71
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crore Unjts belong to the 3rd Respondent.
2. Before facts ére. set out a submission of Mr.
Zaiwalla must be considered. Mr. Zaiwalla submitted that
this is not a matter whicﬂ cén be decided on Affidaxits. He
submitted that this is a matter which must be decided on
evidence. He submitted thqt according to Reapondent Nos. 1
and 2 the 3rd Respondent merely acted as a broker in these
transactions. He submitted that the question as to whether
or nolt the 3rd Respondent.écted ag a broker;and/br principaf
has to be decided on eviéence. | He submitted that the
. question as to whether or not the amounts ugea far payment
for these Units have nomé out of the account of the 3rd
Respondent cannol be decided on Affidavit. He submitted thatl
the 3rd Respondent must step into the witness box  and show
how his monies have been used for payment of the securities.
He. subnitted that Lhis would enable tﬁe 2nd Respondenits to

cross-examine the 3rd Respandent and show that these are
Re

not his monies. S .
3. Mr. 3Zaiwalla further submitted that one of the
aspects which the 2nd Respdndents desire to establish is

{%231”350“ between the 3rd Re;pondent and an employee of the
. 2nd Respondent viz. one Mr. Sitaraman. He submitted thatl
this aspeclt of .collusion would also regquire evidence.
4. I am unable té-accept the submission of Mr.
Zaiwalla. .
5. This. Courl has been established to try both civil
and criminal mallers. One of the objects for establishmept
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of this Court is to ensufg speedy diaposal of matters. Wilh
this view in wmind the Bpecial Court':NTrial of Offences
Relating to Transactions in Securities) Act, 1992
(hereinafter called !he gaid Act) provides that the Code of
Civil Procedure does net apply to this Court. . This Courit has
Lo evolve its procedure keeping in mind principles of natural
Justice. '

6. This Courl gaa pending before it 20 criminal
cases. All criminal matters have to be tried as per the Code
of Criminal Procedure. Fach teial i lhkéiywto take time.
There are also pending 65 Suj£s.; The'65 Sﬁits are also
natters where evidence ;gsto beleds In other matters, 1if
facts are admitted or canAbe clearly established from Lhe
material before the Court, thisgﬂoﬁrtfcénnet waste time by
allowing parties to 1ead’evidéﬁqe-merely-becéhae they want
Lhe luxury of a lengthyitrial-énﬁﬁaf because they want Lo

delays ‘ ‘

7. This Court hab#befnré;i?fRaﬁ;?taLérepared b& the
Joint. Parliamenlary Commigtee.'JP;rties:have?deposed before
Lhe Joinl Parliamenlary éqmmitté& on oath. It's report is a4

Public Documenl.. Similarly Court has before it the Report of

i \Lhe Janakiraman Committee. As has been held hy this Court in
;fw Order dabted 9Lh/10th February 1995 io Suil No. 13 of

lits
//é994‘ Lhalt. Reporl. is also a Public Document.. These Public

2 Wy

-iﬁﬁé€:2¢7 Documenl.s Lhrow light and establish the manner in  which
certain Banks,A jncludiné Respondent Nos. 1 and 2 have
undertaken security transactions and maintained records. The

Q§j7 findings in these Reports are fully corroborated by admitled

documents and malterial  on record in this matter. Courit also
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has béforﬁ il admitted correspondence. This correspondence
was carried on al. a Lime ‘when Lhere was no controversy. The:
correspondence is addressed to statutory authorities like Lhe
Reserve Bank of Tndia and the Custodian. Tt needs nol. be
staled that in reyiyiﬁg to such authorities there was
absolute necessity to speak tﬂe trath. This correspondence
also discloses facts. Facts are also coarroborated by
answers, Lo gquestions from Court, fairly given by Counsel
after taking instructions in Court. REven wilhout Lhe
answers, the material on record, clearly 1leads to the
conclusion drawn hereafter.,

8. Further Court>takes}-whare necessary, assistance
from experts. Tn this céée'Court hag had a firm of reputed
Chartered Accountants to look into various aspects. They
have done so and put up & Report, In such c¢ircumstances, in
my view no evidence is necéssarf. ' )

9. The -aspect of collusion between Respondent No. 3
and Mr,. SilLaraman is of no relevance in this Application. 7T
al. all it would be re]eva#t in Suit No. 41 of 1995 -filed by
Respondent. No. 2 against ﬁgspondenh No. 3.

10. Further in my view the question wﬁether the 3rd
Respondenlt.  was a prjncjpai or acted as an agent,. does not
need any evidence. . This Courl has seen how these
transachions are undertaken. This question is dealt with in
greabter detail hereafter. However at. this stage it is
suffjninqt to say that thigidﬂpends entirely on who paid for
the securities. An agent would never pay for the security.

Tf the monies for these securilies have come out of Lhe

“Account.  of  Lhe 3rd Respondent. then this would be the
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securil.ies of the 3rd Regpondent. If not, then these are notl

securities of the 3rd Respondent. In the last four years
Lhat. this Court has funclioned, it has seen that the
Contract. Noke has always been in Form A. Tn spite of

Contract Nole being in Form A, many Banks have honeslly come

Lo Courl. and adumitted that the Notified Parly was Lhe
Principal. Thus the Férm of the Contract Note is of no
relevance.
1. " The facls are as follows
The Custodian has based this Application upon a4
Jetbter dated 22nd Febrﬁary 1993 received from the 3rd
Respondent.. Tn the letter the 3rd Respondent claims thal ILhe
I1sl Respondents had to deliver 3.70 crore Units of Unit Trust
of Tndia to the 3rd Respondent.
12. The Cusltodian by his letter dated 29th April 17993
asks the 1§L Respondents to comment on the claim of the 3rd
Respondent:. By their ]eﬁﬁer dated 29th‘ApriI 1993 the 1st
ﬁmspondean, inter alia, state as follows :-
"We have already ad&dsed CBT and RBI in detail in
regard Lo Lhe excess of 3.71 crore Units (f.v. Rs.
37.10 ¢e.) in our stocks. A copy of our lelter No.
TR/SPT./130 dated January 12, 1993 addressed Lo
Reserve  Bank of India in Lhis regard is enclosed
for your Lnfnrmatioﬁ. As the éxcess posilion in
Units had arisen through BRs received by us from
SBT, Bombay Main Branch, we have reflected Lhe book
value of excess holdings amounting Lo Rs. 51.49

crore as  liability to SBT in our accounls and
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informed SBT aceordingly. We await advices

from SBT on the .aclkual disposal of this sum.”
With this letter the ]st*hespondents also annexed a copy of
Lheir lebLter dated 12th January 1993 to the Reserve Bank of
India. What the 1st Respéndents have stated to the Reserve
Bank of Tndia is very ré\evant because now in  argumenls A
conl.rary position is being sought to be taken. The relevant
portion reads as follows :;

" As you are aware, our. Securities

transactions were conducted through the State

Bank of Tndia, Bémbay Main Branch, Securities

Division and they used to receive; retain

custédy and , effect deliveries of all Bank

Receipts/Physical scrips on our behalf.

2. In connection with the usual annual

“inter-party setllement of units transactions

due in May 1992, we took an inventory of the

BRs and Pﬁysicﬁl Certificates in Units

standing in Lhe n;me of SBICAP that were held

in  the cuslody ol SBI, Bombay Main Branch on

21-5-92. As per-the inventory so made, the

above Branch delivered to us Bank Receipls,

Physical Certificates, etc. in Units relating

to SBICAP. All the. BRs standing in the name

of SBTCAP so received from SBY, Bombay Main

Branch, were p%esénLed by us to the respective

issuers in the vourse of Lhe units settlement

! H
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Photocopies of the Lhrée BRs are enclosed

that took place in the last week of May 1992

and these were accepted by the

Lssuers.

respeclive

3. Subsequent to the units settlement, in

the course of our Annual Statutory Audit that

l.ook about 5 toj 6 months, while

reconciling

our Units Tnvestment Register, we noticed that

Lhree Bank Receipls received from SBI, Bombay

Main Branch, in the lot delivered to us, were

in excess of our_ stocks arrived at

from the

Tnvestment Register. Although these BRs  had

been issued in the name of SBICAP, the

transaction amounts Lhereof were

not found

debilted Lo our Agcount with SBI, Bowmbay Main

Branch. The three BRs in question were :-

No..of Onits

Part@cuiars

‘ A Trares
- BR No. 49 dated 29-7-9

of BOI Finance oo 0.50

BR No. 1398 dated 30-12-91
of Canbank Filnancial Services

Linmited 2.00

BR No. 1616 dated 5-3-92 of

Canbank Financial Services TLtd. 1.00
3.50

informalion.

4.

.

While accepting delivery of our

from S8BT, Bombay Main Branch on

Face Value
Rte /.Cr -

for your

securilies

21-05-92,
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we were also delivered physical Unit Certificates
of 14 lac units agagnst actual purchase of 13 lac
Units effected by us on 13~4-92. Apparently,
Lthe counter-party (AN7 Bank) and/or the broker
(Harshad S. Mehta) d;livered the excess 1 lac Units

as they did not have the required small lots on the

Lransaction date. Accordingly, we are holding

these Units also in éxéess.

5. In this connection, it is observed from the
verifications of the }elative transactions that -
(i) We had issued a BR No. 172 dated 31lst August
1991 in favour of NHBiEor sale of 5 iac Units which
has been returned to us, although we have not made
any corresponding rep;yment to ﬁHB, and

(ii) we had issugd a BR No. 181 dated 5th
Seplember, 1991 for . 25 lac Units in favour of
Standard Chartered Bank and,SBI, Bombay Main Branch
has reduced the BR to 20 lac Units although we have
nol. effected any pa§ment to Stanchart for re-
purchase ol 5§ lmv-UnitQ.

(Photocopies of these BRs are also enclosed)

6. The above items gogether account. for 361 lac
Onits (Rs. 36.10 crores in face value). However,
as per‘the reconciliation of our registers carried
out during the audit, the aggregate excess physical
postlion in units amounted to 371 lac Unibts (Rs.

37.10 crores in fé We have not been able




to locate the reasons for the di'fferences of 10 lac

Units till now. We néte to advise you as and when

we are able to locate the deﬁails in respect of

these 10 lac Units." |
13. Thus it is to be seen that ali Bankers Receipls
for which the 1st Reﬁénndents had actually entered into
Lransactions were presentedﬁin the course of Units Selbtlement
in May 1992. They were all - accepted by Lhe respective users.
Tt. is Lo be seen that aftef these Units settlement and in Lhe
course  of a statutory audit which took 5 ko 6 monkhs it was
nol.iced that the lst Respogdents had received three Bankers
Receipts bearing Nos. 49,£1398 and 1616. Tt is to be seen
thalt  even though these Bankers Receipts were in the name of
the 1st Respondents the amounts for these Bankers Receipls
were  admittedly not  debited into the Account of the 1st
Respondents. Thérefore, admiLtedly the 1lst Respondents had
nol. paid for the securities covered hy these Bankers
Receipts. Admitiedly, therefore, the 1st Respondents nejlher
had any right Lo the securities nor to the value of the
securiljes covered by Lﬂése Bankers Receipts. These 3
Bankers Receipls are for 3.50 crore Unils.
14. Apart from bthe above, admikbtedly an excess of 1
Tae  Unilks was received either from ANZ Bank or from
RpépundenL No. 3. TL musL:be stated Lhat ANZ Bank has nob
made any claim to these Units. Further the 1st Respondents
had excess of 5 lac Units uﬁder Bankers Receipt No. 172. Even

Lhough  they did nol make repayment. nor delivered the Units
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the Bankers Receipt ‘had %omehow been returned to them.
Respondent. No. 1 had a further excess of 5 lac Units in the
Lransaction covered by BR No. i81.

15. Thus in Lransaction where the lat Reapondents had
nol. made any payments, the 1st Respondents had an excess of
3.61 crore Units.A They also had an excess of 10 lac Units
which they were not in a position to understénd how they
received. The fact remains tLhal Lhese were all excess Units
in the hands of the 1lst Réépondenﬁ~.‘These Units were not
received by them under any transaction of their own and
certainly not received by them, as now claimed; under certain
transactions in respect of 7.5 crore Units.

16. As this case inQo]ved looking into transactions
anﬁ Accounts, by an Order.dated 22nd Feliruary 1994, for
reasons set out therein the Courlt directed the Custodian to
appo int independenL Charteged Accountants or a suitable

person or agency Lo investigate into the Accounts of

- Respondent. Nos. 1 and 3 with the 2nd Respondents. The

Chartered .Aucnuntants were ';ﬂd to submit a Report to this
Court in respeclt of the owneirship of 3.70 crore Units. The
Cuslodian appointed the firm of Kalyaniwalla & Mistry,
1
Auditors to investjgaté. Ké]yaniwalla & Mistry have now
submjLLed @ Report. PasbLies bave filed their Affidavits on
t.he Reporl. The Reporl confirﬁs Lhe case made out by the 1st
Respondenls in their letter dated 12Lh January 1993 to the
Reaserve Bank of Tndia. The Reé@rt confirms the facl Lhal. the

1st Respondents bad not placed any Orders nor made any
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payments for the transactions covered by Bankers Receipt Nos.
49, 1398 and 1616. Thus ﬁeither the securilies under Lhese
Bankers Receipts nor Lhe valpe>0f the securities belonged to
the 1st Respondents.

17. Tt must.be mentioned, in fairness to Mr. Sen that
it was not nggested thal B;nkers Receipt. Nos. 49, 1398 and
1616 were in fespect of transactions of the JSt' Respondents.
Tt was fairly admitted that ﬁhé lst.Respon&ean' Account with
the 2nd Respondents was not debited with amounts due under

these Bankers Receipts.

18. Mr. Sen however submitted that the lst Respondents
had placed Orders wilh Lhe 2nd Respondents for the following

Lransactbtions

P.Q.No. Date No. of Units Value Counter
in cropre " R i3
318A 29-7-91 .25 3,37,75,000  UCO Bank
559/562
568/569  2-9-9] 5.00 67,83,00,000 NHB
4327/28/ : '
39/40 31-3-92 1.25 18,75,00,000 Canfina
4387/81 :
4389/90 6-4-92 1.00 15,15,00,000 Canfina
7.50 105,10,75,000

Mr. Sen submilted that even'ﬁhough the 2nd Respondents had
debited Lhe 1st Respondents' Account for Lhe sum  of  Rs.
105,10,75,000/-, the 2nd Réspondents did not purchase Lhe
Unils  covered by Lhese Lrans;';c:l,.ions. He submitted thal Lhe

2nd  Respondents did nol deliver Lhe 7.50 crore Units or any
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part thereof to the lst Respondents under these transactions.
Mr. Sen submitted that as_these 7.50 crore Units were not
delivered Lhe lst Respondént§ wére entitled to assume that
the excess delivered Units Qere towards these transactions.
19. What this argument fails to take into account is
the admitted fact thal as ﬁhese transactions had never
taken place, the 2nd Respondents subseqguently credited the
st Respdndents' Account with I.he gum. of Rs.
105,10,75,000/-. Thus | these transactions stood
cancelled/squared off. Nothing was now payable/deliverable
ﬁnder these transactions. That the lst Respondents knew that
these were not against these transactiéns is clear from the
letter dated 12th January i§93. In spite of the faclt that
these Bankers Receipts had nothing to do with those
{.ransactions, hthe. lst RessondentS»purported to adjust the
value of these 3.5 crore 'Units against the sum of Rs.
105,10,75,000/~ and purporteé Lo give to tha 2nd Respondents
a credil~in a sum of Rs. 51,39,30,530/-.

20. Mr. Sen on behalf of the lst Respondents sought to
Justify the action of the 1st Respondents. He submiltbted Lhal
As these 3.5 crore Units were lying with the 1lst Respondents,
Lhey oﬂvjously bhad to be Hga;nst the transaclions under which
Rs. 105,10,75,000/- was paid. Tn my view, this is an
argument which merely needed to be slated to be rejected. Tt
being absoluntely c¢lear that these 3.5 crore Unils or the
value thereof are under Bankers Receipl Nos. 49, 1398 and

1616. None of Lhese Bankers Receipts are in respect of the
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transaclions for which Rs. 105,10,75,000/~ haﬂ\ been paid.
The dates of these Bankers ReéeipLs and more importantly the
quantities are completely different. Further as seen above,
the transactions of 7.5 crore Units were cancelled/squared
off by the 2nd Respondents. Tﬂe amounts were recreditgd into
the accounts of the Ist Respohdents. The 1st Respondents had
adnmittedly not paid for‘ éhe transactions under Bankers
Receipt Nos. 49, 1398 and 161@. They therefore could in wuo
wmanner <¢laim  any ownership to the Units covered by these
Bankers Receipts. They could therefore not purport Lo give
any benelit to their parenl Company by adjusting the value of
these 3.5 crore Units against"the sum of Rs. 105,10,75,000/-
which had been recredited into their account. By so doing
they had sought to appropriate somebody else's property i.e.
the property to which they h;d absolutely no title and give
benefit to their parent Company. The lst Respondents were
wrongfully converting somebody else's property.

21. Mr. Sen ﬁext submitted that in any event the 3rd
Respondent. has no right to these 3.5 crore Units. He
submilted that it is for the 3rd Responden! to establish Lhat
he has a right to these 3.5 crore Units. He submitted ULhat
so  far as the lst Respondents are concerned, they always
deall. only through the 2nd Respondents. He submitted that in
respecl. ol Lhese 3.5 crore Units Lhere had been no
Lransaclion belween the léL Respondents and the 3rd
Respondent.  on a principal to,principal basis. He submitied

Lhat the 3.5 crore Unils belonged to BOT Finanve TLimited and
e
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Canfina resp. in the proportion of 0.50 crores and 3 crores
respeclLively. He submitted that if the 3rd Respondent had no
right. Lo these Units then neilher the 3rd Respondent nor the

Custodian could claim these Uniks from the 1st Respondents.

He submitted that it was oniy the real owner who conld make

a claim. He submitted that if the real owner had nobt made a
claim, this Court could not call upon the l1lat Respondents to
hand over these Units to the Custodian. He submitted that so
long as the real owner made no claim, Courﬁ waslnot concerned
with what the 1st-RespondeAts did with these Units on the
value thereof. He submitted that in that case even. though a

wrong appropriation/conversion may have Laken place the.
Court. could not sit.in Judémdht over that. He subnitted that
fof Lhis reason also the Coért could not direct the 1sL
Respondents to bring back the Units.

22. Mr. Sen is right Lo Lhe extent that if it is not
shown that these are attached-assets then this Court will not
be  concerned wilth the quest-.i_(.,\n as bto whom they belong and
how fLhe 1st Respondents dealt with them. However if it is
shown Lo the Court Lhat the.3.5 crore Units or any parl
thereof are atlached assets then the lst Respondents cannot
be allowed to get away. Tf it is shown te the Court Lhal
Lhese Units or any part thereof are attached assets then the
1st.  Respondents must be directed to bring back those Units
into Courl.. Whalever claim or ad justment. the lst Respondents
have Lo make with the 2nd Respondents would then be an

inlernal matter between the .ist: and 2nd Respondenis. The
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mere fact that the 1ét» Respondent.s had wrongly

appropriated/converted and- given credit to the 2nd

Respondents would then be no.- defence against the claim of the

Custodian.

23. The question theﬁ is whether these Units or any
part. Lhereof belong Lo the érd Respondent.. On this aspect
the Auditors have given their Report. Before the Reporil. of
the ‘Auditors is looked at one must seé what the 3rd
Respondent.  has himself cla;med. The 3rd Reépondent in  his
Af{idavit has c¢laimed that he had a large number of
Lransactions and volume of business, both as a broker and as
a principél with Respondent Nos. 1 and 2. He has c¢laimed
that Respondent No. 2 were maintaining two Current Accounts
at  the Main Branch at Bombay, one of which was bearing No.
4/8710. He has claimed that -Respondent No. 2 had offered him
a facility éo undertake bheéé money market. transactioos as
and by way of a routing facility. He has claimed that under
this facility his money market transactions were being
carried out by Rﬁspondent'.No. 2 inasmuch as they were
receiving and  making paymeﬁts on his behalf and they were
receiving and Lendering de]&veries on his behalf. He has
claimed  Lhal under Lhese arrangements Respondent No. 2 also
used Lo keep custody of hisjassets, including physical  and
Bank Receipts. He has claimed thal. the Bankers Receipts would
be drawn in favour of either.Respondent No. 1 or Respondent

No. 2 or in the name of some other c¢lient of his. He has

claimed thal all assets covered by these Bank Receipls were




16

his and were Dbeing uti]ised for performance of his
‘traunsactions.

24. The 2nd Responaeﬁts have filed a Rejoinder dated
20th April 1996 to the Affidav}t of the 3rd Respondent. The
2nd Respondenls have-denieé that they had given any such
routing facility to the 3rd Respondent. Mr, ZaPwalla sought
.to submit that the denial in the Affidavit musk be taken in
LLhe contexl. of the 2nd Respondenls claim -that Lhere was
col]usiﬁn between the 3rd Regpundent and the employee of the
2nd Réspondenhs L.e. Mr. Sit%raman. He submitted that the
denial only meant that officially that no such routing
facility had been granted: When asked by Court, whether
factually, in collusion with Sitaraman such a facility was
being enjoyed or not, no c]egr answer was given. In my view
it is amply clear ﬁhat the Bqd Respondent was enjoying such a
routing facility. Tpat the 3rd Respondent was enjoying such

i
a routing facilitylborne out’ from public documents like the

Janakiraman Comnikttee Report and the Report of the Joint
Parliamentary Committee. .
25. That Banks so lent their names and carried on

transactions of the brokers has been noted by the Joint
Parljamentary Committee 1in its Report. 1In para 12.24 Lhe
Joinl Parliamentary Committee has noted that many brokers,
including the 3rd Respondent,lused banks as routing banks to
ua%ry on a large volume of securities lLransactions on  their
behalflf. The Joint Parliamentary Committee has noted that the

banks few hrokers by Jlending
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their names to the transactions of those brokers and that the
banks thus exposed themselves. to risk by irregularly issuing
BR and SGL Transfer Formsjwhich always stood in the name of
the bank. Tn para 12.25 the Jéint Parliamentary Comniltee
has noted the fact that the Account of the broker was being

used as a conduit for diversion of funds in the guise of

the securities transactions. In para 12.27 the Joint
Parliamentary Committee has also noted an unhealthy
accounting practice of netting was being followed. The

Committee has noted that this camouflaged the true nature of
the various transactions.‘The Joint Parliaméntary Committee
has anoted that if thel bank had - put through several
purchases/sales lLransactions of different securities during a
day only the nel position was then reflected in the account.
The Joint Parliamentary ‘Comnittee has noted that by this
method details of various Lransactions weri2 being concealed.
The Joinkt Parliamentary Committee has noted +that by this
method the loss ig;urred in individual deals and the reasons
v

for this lossz being concealed. The Joint Parliamentary
Committee has noted that th{s practice prevented scrutiny of
Lhe genuineness of the deals.

26. At this stage, it will also be pertinenl. to see
whal. Janakiraman Committee.has Lo say about the transactions
of the lsb Respondenls. The'Janakiraman Committee notes that
in  respect of these transactions a deal book would be
prepared and the brokers note subgeque:lly issued. The

Janakiraman Committee has noted that the broker's note may
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not contain the counter-party nanme. The Janakiraman
Commil.tee has noted that inasmuch as 152 contracts had been
entered into during which period the 3rd Respondent has acted

as broker. The Janakiraman- Committee has noted that deals

were beiny entered into the Transaction Ledger. The

Janakiraman Committee has noted that thenist Regpondent was
mainltaining an account with khe 2nd Respondents at its Bombay
Main Branch. The Committee has noted that the Bombay Main
Branch received from the broker the securities addressed to
the 1lst Respondents and handed over cheques favouring the
counter—-party banks throughithe broker. The Committee has
noted that the 2nd Respondents would debit or credit the
account of the lst Respondents. The Committee has noted that
in several transactions the Ttounter-party was merely in name
4% no such transaction existed in the books uf those counter-
parties. The Commitbtee has noted that in several of Gthese
Lransactions the credit bad been given to tha‘account of the
3rd Respondént in the Main Branch ol the 2nd Respondents.

27. - The Janakiraman Cémmittee on pagizs 271 and 272 of
Lhe Report holds as follows -

"(b) The “routing' banks purchased secarities in
their own name and sold securilies in  their own

K lpame withoutl jndicatihg that they were acting for

.he brokers. Where Secgrities were not readily
available, they even ‘issued their own ‘Bankers

Recelplts. The cost of the purchase was debited to

Q§§> the broker's account and the sale proceeds were
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credited to the broker's account. The major
“routine' banks and the brokers for whom they acled
are as under :
Bank Brokers
Andhra Bank i) Hiten P. Dalal
i3) Batliwala & Karani
iii) M/s. V. B. Desai
iv) N. K. Aggarwala & Co.
v) * Mukesh Babu
Bank of Karad LLd. i)j A. D. Narottam
ii)- Excel & Co.
1i1) Bhupen Chawpaklal Devidas
iv} Darashaw and Co.

State Bank of India Harshad S. Mehta.

UCO Bank . Harshad S. Mehta
State Bank of .

s Saurashtra - Harshad S. Mehta
Bank of Madura ' Chandrakala & Co.

Karnataka Bank }  Fairgrowth Financial
} Services Ttd. and
y
Syndicate Bank !
} Fairgrowth Investments Lld.
Vijay Bank Kotak Mahindra Finance Thd.
and Koma f Financial

Services T.Ld.
10. Brokers al:.o ar;anged contracts with banks

where lLhe name of a4 bank was given as “

counterparty selling bank without the knowledge of

Q§§7 Lhe bank concerned. The proceeds recoived from the
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purchasing bank in the:form of bankers' chegques in
Lhe name of the allegéd counterparty bank were
credited by that bank to the broker's account by
virtue of an existing arrangement} Thus, the
purchasing bank was unaware that ic was- in fact
dealing with.a broker and not with a counterparty
bank. When delivery was not effected for
securities for which. payments had been made,
liability was denied by the bank whose name was
shown as the counterpérty bank. A significant part
of the problem exposure has arisen on.this account.
Sowme of Lhe brokers and the banks with whom they
had such arrangements{were as under:
Broker Bank

Harshad S. Mehta - State Bank oi India

State Bank of Saurashtra
ICO Bank
ANZ Grindlays Bank
Hiten P. Dalal Andhra Bank
N. K. Aggarwala . Hongkong & Shanghai
& Co. . Banking Corporation Ltd.
The role of a broker is to act as an
intermediary between the purchasing bank and the
selling bank. However, in a large number of cases,
brokers started deéljné on their own account. This

is reflected in  the fack thal. there were wide
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variations between = the rates at which the
transactions were rgcorded by the purchasing bank
and the rates at which the Lransactions were
recorded by the selliﬁg bank and the differeﬁce in
rales running sometiﬁes into crores of rupees were
recovered from or paid to brokers.”
28. All this clearly shows that the‘banks, both the
1sl. Respondenls and the 2nd Regpondents were merely lending
Lheir names. In many inétances the transactions were notl
theirs. The transactions were the transactions of tLhe
brokers but carried out in ﬁheir name. This is also clear
from facts set out hereafter i.e. in respect of many
transactions, -payments ;ﬁd receipts haye ultimately been
credited and debited into account of Respondent No. 3, i.e.
Account No. 4/8710.
N 29. : The question as to whose t?ansaction it really was
"k“ would: depend on the queétion as to who had ‘paid for the

securities covered by the Bankers Receipt or the SGL Transfer

Form. As seen above bthe cheque will have been ilssued by Lhe
éf<?L CO
Agp‘ﬂ(jzﬁ -~ 2nd Respondenls. However the question would be whether Lhe
AR Y
/ \mnunt_ of that cheque came out of an account of ©Lthe 2nd
":: : Yo .
4 -
g k bespondents themselves or from ULhe account of the 3rd

;/}ﬁespondent. TL is clear that if a person/body was nerely
/

ﬂ{ﬁwéP" Y acting as a broker, he/they would nol make payment for the
T LR ‘//,/v'_- L

concerned  securily. .Payhent will always be made by tLbe
, Q§§7 e principal party only. Tf the Bank had acted as principal

party then Lhe amounl of the cheque would be debiled into
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their own account. If however the 2nd Respondents were
acting for and on behalf of the broker, then entries for
these transactions were first being made into a waste book,
which the Court has seene Thereafter only the total debit or
credit .was enteréd into the 3rd Respondent's account. Thus
by this metgod, entries'in respect of all transactions were
{”‘ not being made in an§ book statutorily required to be
maintained. However by total debit or credit being entered
into account of the 3rd Respondent., in effect payments were
nade from or credited into account of tﬁe 3nd Reséondent.
30. Thus the guestion as to 'whom the securities
covered by Bankers Receiét Nos. 49, 1398 and 1616 belong to

® can easily be resolved by seeing who made payments for those

securil.ies. Tt must be remembered that BOI Finance T.imited
\ and Canfina when presenﬁed with these Bankers Receipts,
honoured them. Thus it is, clear that BOT Finance Limited and

Canfina had received the consideration under these Bankers

Receipts. The persons whose account is debited with those

paymenls is the real ownef.
31. This Court, during the last four years that it has
en operalbing, has aléo seen the manner in which .a large
gpanber  of such Lransactions have been put through. In all
S -ransaclions the broker would have igsued a Contract  Note.
. Eéﬁléif: The  Conlracl  Notes can be of Lwo types. Form A is a forn
which is used when the broker is acting as a broker on behalf
, QSS of somebndy. Form B is hhe form where Lhe broker has acled

as ~a principal. Tn the last four years the Court has not
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seen  a single Conlract Note in Form B. Court has seen  Lhal
all  Contract Noles issued By all brokers are always in  Form
’ A. 1In spite of the Contract Note being in Form A, a large
number of Banks have;hqnestly come before Lhis Court and
o admitted that the broker had acted as a principal. 2 Jarge
number of other Banks and Tnstitutions have also taken &
contrary stand. The. Court had occasion to consider the
queslion whether merelf because the Contract. Note was in Form
A Lthal. necessarily mean that the person was a broker. Tn an
Order dated 19Lkh AugusL 1995 in Chamber Summons No. 34 of
1994 in Misc. Application No. 219 of 1993 this Courl has held
Lhal. merely because a ConLracthote is in Form A thall by
iLsellf does nol mean Lhat the party bas not acted as o
principal. Thereallter in Jaudgment dat.ed 18th September 1995
in Misc. Application No. 221 of 1993 this Court again held
that the queslion as to whether he has acted as a principal
or a4 broker will depeﬂa upon whether he had made payments
for the securities or not. As stated above il is qujté clear
that if the party had ﬁerely acted as a broker he would never
pay the consideration amount. Tt is only the principal parly
Lo the contract who wauld pay the consideration amount..

Court. has seen that in many matters even though the Conlracl

XNULH was in Form A, the cdonsideralion had been paid by Lhe

broker.

32. Mr. Zaiwalla relied upon Sections 91 and 92 of the

v
.
RSN

'%ff : . ‘ ;
EOm® P Tndian Fvidence Acl, 1872. He submitted FEhat. only Lhe

Conlracl. Nole can be ‘Tooked al.. He =ubmitbted thal if the

Conlracl  Nole showed Lhe person Lo be a4 broker Lhen o
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conlrary position could not be eéLab]ished in a Court. of Taw.
Tn my view proviso (2) Lo Section 92 applies here. The:
exislence of a separate oral agreement in a matter on which
Lhe duquﬁenL is silent can always be proved. As seen above
in  all such cases the understanding between the parties was
thal. the banks would be JTending their names and would effect
business of the broker in their name. Also this was the
practice or custom which was being followed on a large scale
by a bank. This wéu]d Eﬁus also fall under proviso (5) Lo
''''' - Section 92. As stated above, both the Janakiraman Committee
and the Joint Parliamenéary Committee have taken note of Lhis
practice. Also the factual position as set out hereaflter
shows that after debitiné and erediting entries in respecl of
various transactions tge balance has been put into Lhe
‘accounl: of Respondent No. 3.
33. Very fairly, on a .question from Court it s
admitled that the 2nd Respondents were maintaining what 'is
known as a Waste Book. ‘That Waste Book was shown to Court.
In that Waste Book details of amounts under variéus purchase
and sé]e transactions were entered., At the end of the day
Lhe purchase and sale transactions were netted off. Only the

«E;S\\ netted figure was then entered in the aeeount. The 2nd
%

TE%L‘eprecated by the Joint Parliamentary Committee. Tt was
'}5 j,ollowing the unhealthy‘practice of camouflaging the true
".;f/nature of the,Lransactioés.

34. Mr. Zaiwalla submitted that there was nothing Lo

show that the amounts paid for Bankers Receipt Nos. 49, 1398




and 1616 were debited inta the account. of Respondent No. 3.
Me. Zaiwalla submitted thﬁt merely becauge the net amounls
were credited and/or debited into the account of Respondent
No.3 did not mean Lhal Lhese amounts were debited into. Lhal.
account. T am unable to aceept Lhis submissien. It is fairly
admitted Lhal Lhe netted‘figure-WAﬁ put into the account of
Lhe 3rd Respondent. The.netteé figure was arrived at, by
Laking into consideration. the various purchase and sale
Lransactions of those déysf Thus the netted figure consisls
of the debits and credits as appearing in the Waste Book. The
debits and credits are in respect of various transactions
including the transactions covered by Bankers Receipt Nos.
49, 1398 and 1616. Thus in effect by putting, into the
account  of Respondent No. 3, the netged figure, debit and/or
credit was effectually -being given far the concerned
transactions. . The denlal.in the Affidavit-in-Reply of the
2nd Respondents.that the amounts.under Bankefs Receipt Nos.
49 &snd 1398 have cnmezout of the account of the 3rd
Respondent  is to say the least incorrect. As stated above
Mr. Zaiwalla on a question from Court very fairly admitted
Lhal.  Lhe netled figure had been put into the account of the
3rd Respondenl. on the days when the transactions under
Bankers Receipl. Nos. 49 and 1398 took place and the netted
figure took jinto account the figures in respect of these tLwo
Bankers Receipts.

35. Thus it is ve%y clear that payment for Bankers

Receipth Nos. 49 and 1398 has been dehited inko the accounl
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of the 3rd Respondent. Of course the account of the 3rd
Respondent. would not reflect these debits. This because the
2nd Respondents followed the unhealthy practice. of only

putting in the netted figures. The 2nd Respondepta were thus

" hiding from scrutiny the va}ious purchase- . and sale

transaclions. But it is also clear that it is the 3rd
Respondent who has been debited with and who has thus paid
consideration for those 2 Bankers Reqeipﬁs I;.e..nﬂankers'
Receipt No. 49 and 1398.

36. Mr. Zaiwalla however ;ﬁbmittea'that ié‘could not
be said that the 3rd Respondent had paid for these 2 Bankers
Receipts. He submitted that there was a fraud played on the
2nd Respondents by ﬁhe 3rd Respondent in collusion with one
Mr. Sitaraman. He submitted that varioua amounts received
from the 1st Respondents, under transactions of .the 1lst
Respondents were wronglx credited into Waste Book account of-
t.the 3rd Respondent. Mr. éaiwalla éuﬂmitted that what the 3rd
Respondenl. was doing was using monies of the 1lst and 2nd
Respondent.s. He_submiﬂted that for Lhis reason it'could not
be said that the monies, which weré used for payment of these
2 Bankers Recelipts 1ere monies belonging Lo the 3rd
Respondent. He submitted that, as monies of the lst or 2nd
Resp&ndents were used, any properti/security purchased by the
use of such monies also belungeé to the 1st or the 2nd
Respondents. Mr. Zaiwalla submitted that from this point of
view also it would be clear that‘the 3rd Respondent was

merely aclting as a broker for Lhese parties.
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37. That monies - of the 1st and 2nd..Respondean may
have been siphoned is being denied by the 3rd Respondent.

The 2nd Respondents bhave filed Suit Ne. 41 of 1995 for

will have to be decided therein. However apart from wnaking
this bold allegation Mr. Zaiwalla is not in a posi£i0n Lo
show that any specific'goney of the last or 2nd Respondenls
has been used for payméut of the securities under Bankers
Receipl. Nos. 49 and £398. As seen above, what has been
happening is that moniﬁé were .credited or debited 1in  Lhe
Waste Book Account. From the Waste Book Account the net
balances was being (..:red:lted or vdebitpdminLo Lhe account.  of
Lhe 3rd Respondent. These appear to be under various
Lransactions. There afé 8 large numier of transacliouns.
Many of the entries are'}n respect of genuine transactions.
Today Lhe 2nd Respondents are not in a Hoaition to show which
Lransaction ig not ganuihe and which transactions have been
shown  only for purposes of siphoning out monies as claimed.
Also to be remembered that the-transactions under Bankers
Receipt Nos. 49, 1398 and 1616 are obviously genuine.
Paymenl: has been made to the counter-party Banks. Those
Banks have honoured bhe éankers Receipls when pregented and
delivéred Lﬂe Unil.s.

38. FEven otherwiseflavén if Mr Zaiwalla had been in  a
posilion Lo show, bthat monies of Respondent. Nos. 1 and 2 were
siphooed off, it cannol help Respondent Mos. 1 and 2 in  this

Case. They  would  Lhen have Lo make o co¢laim Aagaingl




o

Y/

28

-

Respondenl. No. 3 which, Lhey have done. The praoperties
purchased wonld nol become "é).rc:pﬂrrl_.ies of the Banks. The only
right. of the 1sl or 2nd Respondents would be for monies had
and  recaived. Once they were credited into the account of
Lhe 3rd Respondenb, it cﬁuld no longer be said that these
ranained monies of the 1st ;r the 2nd Respondents. The claim
of the 1st and 2nd Respondents, if any, can only be a clajm
for return of monies. As stated above the 2nd Respondenls
have already filed Suit Na. 4]>§f 1995 for recovery of the
amounts claimed to have been wrongly credited into the
account éf the 3rd Respondent. In that Suit the claim is of
Rs. 105,10,75,000/-. Thus, it is clear that the 2nd
Respondents themselves consider:their ci;&m-éd. be a nmere
maney  claim. T am thus unable to accept Lhis submission of
Mr. Zaiwalla Lhat the secgritias would become. securities of
Lhe 2nd Respondents. What has happened is very analogous Lo
Lthe following example. If a bank were te . give s loan Lo &
particular person and credil. his account with the amount of
Lhat.  loan. Then some property is bought from Lhat loan
amount. TL could never be said that Lhe properly belongs Lo
Lhe ‘bdnk. All Lhat Lbe bank would have is a claim for the
relurn of money. 'Tn this éaéﬂ even if Mr. Zaiwalla's case is

correct., this is exactly what has happoened. Amounts may

have  been  wrongly “aredited into the account of Lhe 3rd

Respondent..  Yet once Lhey were credited, the only right, if

any, 1s Lo return of monies. No c¢lain can be made to

securities porchased by use of such monies.
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39. Tt must be mentioned yhat in  support of the
argumnent.  that the securities belong to the 2nd Respondents,
Mr. Zaiwalla has relied upon Seétions=196 and 197 of the
Contract Act which readslas'follows $-

"196. Where acts are done by one person on behalf

of another, butAwithout his knowledge or authority,

he may elect to ratify or to disown such acts. Tf

he rabifies Lhem, thé same effects will follow as if

Lhey had been performed by hia authority.

197. Ratification may be expressed or may be

inplied in the conduct of the“ person on whose

behalf the acls are AOne."
Mr. Zaiwalla ‘submitLed that the 3rd Respondent had acled
merely as a broker. He 3ﬁbmitted that even if it was held
Lhat the transactions - were without the knowledge or
authority of the lst Respondents, still the lst Respondents
could ratify. He submitted that presenting the 3 Bankers
Receipls, the 1st Respondents had ratified. He submitted
Lthal. on such ratification the securities belonged to the 1sl
Respondent.s.
40. Tn my view thi§ argument of Mr. Zaiwalla werely
needs Lo be skaled Lo be rejected. As already held above the
3rd Respondenl. has not a'(;l.,ed ag a broker. Tk is clear that
the  3rd  Respondent has -acled as a principal in  these
Lransaclions. Whal s WOT;H is that even presuming that Lhe
3rd Respondent hiad  acted as s broker there ] no

ralificalion. The: 1st Respondents have nol claimed even in
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" Lhis Application thali they had ratified or are ratifying.

They have nol. claimed that they were accepting Lransaclions
under Lhese 3 Bankers Receipts as being their own
transactions.  Admittedly those'Units were excess in  their
hand. All Lhey did wés to try and give the 2nd Respondenls
credit. for Lhe value of bthe securities under Lhe transaclion
of 7.5 crore Units. ifn respect of the sum of Rs.
105,10,75,000/-, the 2nd Respondents have filed Suit. No. 41
of 1995 and made a money ‘claim. Thus the transaction has
been disowned. Thus io f;ct, the 1st and 2nd Respondenls are
disowning Lhe act of the 3rd Respondent. Alsoc it musi. also
be mentioned Lhat nowhere on Affidavit it is slaled thal Lhe
2nd - Respondenlts or Lhe ist Respondents are ratifying the
ackion of Lthe 3rd RespondénL in purchasing Lhe securilies on

Lheir behalf. This is a case made orally for the firslL UlLime

in submissions.

41, Mr. Zaiwalla -also relied upon paragraphs 60 and

61 of Order dated 12th/18Lh September 1996 in Misc. Petilion

No. 38 of 1996 wherein this Court has held. that these are not
properties of a Nntified.farty but properties belonging Lo
Lhe  Financial TnsbLituljons whose monies have been siphoned
oult. and used. Undoubtedly this Court has Laken Lhal view and

5111 holds Lhal view. But that is a view Laken in respecl

“of property being available for distribul.ion under Seclion 11

of  the said Acl. ThAL,generaJ view cannot be used in
individual cases unless it cao be specifically shown Lhat

some parlicular monies have been used for purchase of  sone
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specific properlty. Tn th§ case the difficulty of the 2nd

Respondenls has  been thal. Lhey have nol been able Lo pin
poinl.  which monies had used for purchase of the securities
Bankers Receiph Nos. 48, 1399 and 1616.

42. ﬁnder these uiréﬁmstancas, it is elear that these
are securities belonging to the 3rd Respondent, inasmuch as
monjes which have been used for payment of these securilies
have been ultimately debihed-into the account of the 3rd
Respondent:. Tf that be sg then these 2.50 mrore Units are
attached. asgets. Tf they are attached assets, neilher tLhe
lst Respondent nor the 2nd Bespnndents can-kold on ko them.
43. Tt was submitted by both Mr. Sen and Mr. Zaiwalla
that the . 1lst Respondents‘did not: really - have. 2.50 crore
Units. Th was submilted that the Bankers Receipts had been
presenied  and hunoured by the respective iassuing Banks. Tt
was  submilted Lhal. the 1st Respondents had received Lhe
value thereolf by way of a 'sel off. It was claimed that the
Tl Respondenks had received monies. Tt was submitted thal
the  2nd  Respondents were also given cocredit in. berms of
nonies. Tt was submitted that as Units were not available
Lthe Ist Respondenls could ‘not be asked Lo bring back Unils.
44. Tn my view wheiher the 1sl Respondents received
Units or monies js irrelevant. What beionged to the 3rd
Respondent.  were Onits under Bankers Receipt Nos. 49  and
1398. If the 1st Responéénts purported Lo surrender these

Bankers Receipls they have wrongly converted property of the

3rd  Respandent. Even i —Lhat they are liable in

N . RN
Lo
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damages. If Units had beea held, as they should have been,
Lhen ' there would have been accretion by way of dividends.
Merely because the lst Respo;dgnts chose to éccept a set off
cannot absolve them from m@kiﬁg good the Units along with
all loss suffered by the 3rd Respondent. by the wrongful
action of the 1st Respondents. -This would.‘include making
good the accrelions which the 3rd. Respondent would otherwise
havé received on such Units. This by way of damages for

wrongful conversion. It was not denied that there were two

cacoretions inasmuch as the dividends were declared at.  Lhe

rate of 2.5 per Unit for the year ended . June 1992 and at the

rate of 2.6 per Unit for the year ended June 1993. The 1st

Respondenls must also hakeLgood>th§~uﬁi£syfﬁf-ﬁeﬁessary, by
purchase from the market;

45. So far as 1 lac Units are concerned,' the 1st
Respondents admit that they had been excess received either
from ANZ Bank or from the 3rd Respéndent. Those Unilts were
deposilted in Court pursuant ko an Order dated 4th March 1996
Those Units have been deposited along with all accretions
Lhereon. ‘

46. So far as the - galance' 1.20 crore Units are
concerned, in my view the CusLodian has no' been able to show
Lhal. they belong to Lhe 3rd Respondent. Unfortunately the
audilors have nol gone inko éhaL question in detail. The 1sl
Respondents appear Lo have had some transactions wilh one Mr.

Mukesh  Babu. Those Lraunsactions were on a Ready Forward

basis. Thus on the reversal leg Lhe transactions should have
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been  reversed. In that éasé Lhe lst Respondents would nol
have in their hands any excess Bankers Receipks or excess
Unils. The faclt that the Bankers Receipts have remained in
the hands of the lst Respondents itself indicates that some

otther Bankers Receipts or ﬁnits of some other persons had

been used to satisfy the transactions of Mr. Mukesh Babu.

Under these c¢ircumstances, one cannot rule out the

possibility that the case of the 3rd Respondent that Lhe 1st
Respondent.s have used his assets to satisfy the claim of Mr.
Mukesh Babu. Tn my view it is for the 3rd Respondent Lo
esblablish this c¢laim. The Cusiodian can only recover what he
can clearly show Lo be atltached property.

47. T, therefore, diréét the 3rd Resnpondent, if he so
chooses, Lo make a separate claim in respect of  these 1.20
crore Units. TL is also clarified in that claim that the 3rd
Respondent will alsc be atlljherty, if he 8o chooses, to
¢laim  further acecretion on the 2.50 croxe Units which have
nob been alaimed by the Custodian in this Application.

48. : Accordingly, the lst Respondents are-direcled Lo
hand over to Lhe Custodiah 2.50 c«rore lnits along wilh
aceretion thereon ali Lhe rale of 2.5 per Unit for the year
ended  June 1992 and 2.6 pef Unil. for the year ended June
1993, The 1sl Respondenls pm sa hand over +ithin a period of
16 weeks.

49. Respondenl. No. 1 had initially .aid costs of the
sudilors.  Tn my view, it being held that. Lhey had wrongly

approprialed Lhey must now bear Lhese cosls.,
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50. Mr. Joshi ang Mr. Jethmalani alme apply for casts

agaiasl  the st and 2ng Respondent.y for wrongly trying Lo

bold  on o 2.5 crore Units. In my view this js 5 fit case

. where there should be

2*lied on_~———6'>t
) W/gea o e
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IN THE SPECIAL COURT (TRIAL O QFFENCHS.RFLATTNG TO
TRANSACTIONS N SECURITIES) AT DOMBAY .
MISC. APPLICATTON NO. 198 op Tean
PNB Capital Services Ltd. Applicants.
Vs.
. The Cuskodian,

1 .

2. anpz Grindlays Bank p. 1. .,
3. Harshad s. Mehta,

4
5

- Growmore Leasing & Investment Py, L

Indian Railway Finance Corpn.Ltd.R

°

ondenls .,

Mr. Jai Chinaj “with Mr. Kumar Desai - /L Degas
Diwanji for Applicants. i . .

Mr. A. M, Setalwad wikh ypy. G. R. Joeh: i,p P.. M.
Mithi & Co. for Respondent Neo. 1.

Mr. C. Sy Balsara i/b Little & Co. Tor Respondents
No. 2, ’ ) ’
Mr. M.C R.  Jethmalani i/b Ranga & Ty for
Respondents Nos. °3 and 4,.

Respondents No. 5 absent,

ALONG WITH
MISsC. APPLICATTON NO. 315 OF 1na4
Harshad s. Mehta. App?jcnﬁt.
Vs,

1. PNB capital Services Ltd.,
2. The Custodian. . Respondents,

Mr. M. R. Jetlmalani with Mr. Anand Desai i/b
Mahimturs & co. for Applicant. '

Mr.Jai Ciinai with Mr. Kumar Desal i/b nogni
Diwanji :‘or Respcndents No. 7. . , L

Mr. A, y, Setalvad with M. g. R. Joshi i/ P. M.
Mithi & Co. for I'espondent. No. 2.

CORAM: HON'BT.E MR. JUSTTCOR
8. W. VARTAVA. X
3rd February 1995,

ORAL ORDER:

1. These Lwo Applications can b disposed

.‘t%'
o T,

o
e

e

Pt



off by a common QOrder.

2. Misc. Appljcatlon ﬁo: 198 of 1993 is . hy
the PNB Capital Serv{ces ntd.  for specific
perforrance of a Reacy Forward Contrack and for a
declaratien thati9%‘IRFC Bonds of the face vaiue of
Rs. 8 crores Qo not stand attached. The, Apélicaﬂts
claiﬁ that thky are thersole and abgolubLe owners of
these Bonds. Misc. Application No. 315 of 1994 has
been'filed‘by Harshad S.. Mehta against PNB Capital
Sefvices Ltd. for a declaration that é% TRFC Bonds
of the face valuaz of Rs. 30 crores along with the
tax benefits and approved tax Eree~interwst' should

be handed over by PNB Capital Services Ltd. to the

‘Custodian.

3. For the saké'of convenienae in this
Order the par;ies are referred to in their capacily
in Misc. Application No. 198 of 1993,
The facts are as follows:

4. On  24th April 1992 a Ready Forward
Contract was entered into 'by which Applicants
purchased 9% IRFC Bonds éf the faFe value of Rs. 30
crores. The same were to be re-sold on 25th May
1992. ‘

5. That the Applicanis haveneﬁﬁérnd inte a
Ready Forwérd Contract is an adﬁittmd pbsitign.
The only disputé is whether thé Ready [Forward

Contract had been entered with 3rd and - 4th
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Respondents L.e2., " Harshad Mehla and Grownore

Leasing and Investment Pvl. LEd. or whebber the

Ready Forward Contracl was entered intce  with . the

2nd Respondénts i.e., the ANZ Grindlays Bank.
6. . The Applicants rely upon the Contract
Notes which are at Exs.‘Ai anl A4. The& also- rely
upon the Cost Meﬁo which is at Ex. A2. They fﬁrther
rely wupon the cheque for payment of the Ready Lég
which 1is at Ex: A7. This cheque is made "out in
favour of the 2nd Réspondents“%ﬁéwwhﬁﬂh»%ﬁ—wgw»&x.
&#. Based on these documenis, the Applicants claim
that the conktract was on?y.betwéen thém and the 2nd
Respondents. To be immediately nobted ihal the name
of the 2nd Respondents appears onlyzin {hiﬂ'whnque.
In the other documents, there {s'no nLone .of ‘any
counter~-party.

7. The ApélicantS-by their letter which is
annexed as Ex. 310 forwarded all the Bonds tg the
Indian Railway TFirance Corporalkion Lhd. for
transfer into their name. Pursuant to Kth;. Bonds

of the face valuer of Rs. 22 «rdres have been

transferred into the name of the Applicanls. This
Lransfer has howvever taken place after fth o June
1892. .

8. Bonds of'Lhe face value of R & crores

stood in the name of the 4th Respondents. As 4th
Respondents had already been Nolified, ihe’ Tndian

AR Ko o




" Railway - Finance Corporation’ L:d. refused to

transfer these Bonds.
9. The Applicants filed Misc. Application'
No. 198 of 1993 on 22nd September 1993. mhis'Court
hag held by Jﬁdgments dated l4th Deéembér f993 .in
M. A. No. 11 of 1993 along with M.  P. No. 23 of
1993 held trat Ready Forward Transachions are
illegal. The'an.Respondeﬁts filed their reply. to
this Application 'on 9th March 1993. The 3rd and
4th Respondents filed their reply to . this

Application on 29th March 1994. Thereafter, on 6th

July 1994 the 3rd Respondent filed Misc.

Application No. 315 of‘19?4.

10. As stated above, the shork question for
considération is 'whether the Ready Forward Conlract
was between tlie Applicants and 2nd Requﬁdeats or
whether it was between the Applicants and 3rd/4th
Respondents. . .

11. Mr . ,Cﬂinai has -submitted that’ the
Contract Notes, Cost Memo and the Delivery O}der

all indicate that the -contract is only beltween the

Applicants and the 2nd ‘Respondents. He submits
that these ara the docunents evidencing the

‘contract. He submits thalt a° contrary. position

cannot be allowed to be taken. He submiftted that
the Contract Note clearly shows Lhat 2rd Respondent

merely acted as a broker 'in the transachion. He
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submits that the chegue has been issuced by the

Applicants in favour of the 2nd Respondenls. He .

-submikts that the cheque is a crossed chegque which

is also an account payee-chequo.‘ He submits that
this clearly establishes that the Contrgct was oniy
between the Applicant. and, tLhe 2nd Respondenls.

12. I  am aéraid that things are nol.  as
simple as Mr. China& seeks to m@kw.kbem out Lo . ﬁe.
This Court was established only ﬁecause Banks and
Financial Institutions ihdulg@d in  large ‘scale
irregularities which led to diversion of 'puﬁlic
funds into private pockets. This Couft.has, during

the last kwo years seen that one of the méthods has

been that the transaction, supposedly in nane of a

‘Bank or Financial Institutionh, was in fact a

transaction of the Brokev. The Court has seen that

Brokers have entered into Lransactions in
Securities  througl the medium of Banks and

Financial Institutions. The Courl, has seen that
the Contract Notes would only bear the names of
Banks and/or Financial Institutions. - Cheques would

be issued in names of Banks and/or Financial

Institutions. Yet the transacltion has been Lhe
transaction of the Brokers. The Bank/Financial

Institution has merzly acted for and on behalf of
the Broker.

13. In this case the 2nd Respondents have,




on Affidavit, stated tﬁaL on 24th Aprii 1992  they
have had no tfénsaction with the Appllcaﬁt in
féspect of 9% TRFC Bends of the face value of Ré.
30 -crores. The 2nd Réspondents have disclosed on
Affidavit . a pé&—in—slip whereby the chegue issued
by the Appliéants has _been deposited into the
account of tﬁe 3rd Respoudent. This in.spite of ‘the
fact that the cheigue was in the name of the 2nd
Respondents  and it was a crossed cbeque: The 2nd
Respondents . have also disclosed éurrenL Account of
the 3rd Respondenté for the relévant period. The
Current Account 'bearingpNo. OI&BMSS}??OO. shows
that the cheque issued by Lhe Applicants has,.been
credited intc.tﬁis account. Tt is not disputed by
the ﬁnd Respondent that Securities belonged £o the
3rd.and 4th Respondents.

14. ~ The 2nd Respondents have, in  their
Affidavit déted 9th -March 1994, .also ,disclosedA a
letter: dated 13th April 1993 ;ddressed by the
Applicants to them Qheréunder a claim is made for
some intcrest warrants and in reSpébt of -balanée
Bonds: of the face value of Rs. § crores. The %nd

Respondents have - annexed their weply to, this

letter. They have annexed a letter ‘dated .22nd
April 1993 wherein they have .informedl the

Applicanls that they never had any transaction in

respect of these 9% IRFC Bonds of fthe face value of

&‘.‘.\::‘:;:;ﬁ-ﬁ» .
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Rs. 30 crores with the Applidanks. No o vejoinder
has been filed by the Applicaﬁts L1i1ll dalbe. There
is thus né denial of any éf Lhese facts.
15. That ‘is not all. The Apglivﬂnts have,
in the Petition, annexed as Ex. A8 a Jeltor dated
24th April 1992, as—Bx A% This letter is from 3rd
Respondent to the Applicants.. This léticr reads as
follows: )
"We coﬁfirm that the revﬁrsal “of  Lhe
above meﬁtioneﬁ deal with you is due on
25th' May,” 1992, through ANZ Grihdlm}s
Bank' . .
16. ' That' this Jetter is received is ‘an
admitted oosition. This letiaer c]éarly‘showé that
the 3r& Fespondent is confirming thalb the Ready Ley
would bBe falling due on 25th May 1992. If as now

“a Broker,

it
~ A

claimed the 2rd Respondent was merel;
thefe We'S no questiﬁn of his s0o  conlirming. Nol
only that 3rd Respondent is confirming Uthat the
Ready Lejy  would be completed . "through the 2nd
Responderts”. If Contract wa; with the 2nd
Respondents, where is the guestion of . completing
*through 2nd Respondentsﬁ Admitt@dly no rép]y_ is
sent by the Applicants claiming_ that there -was no
gquestior. of the . 3rd Respondent - confirmiﬁg the
Contract or that there.wag no  cquestion of. the

transaction being through 2nd Respondenbs. No
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reply is sent claiming that the transaction is with

the 2nd Respondenlts. On the conlrary, on the

3rd

‘Respondent's copy of this-letter, an Officer.of the

Punjab Natio%al Bank has made tLhe following

endorsement:
"Receiv;d; Pleaéq note that the _above
- deal is direct with you. 8d/- 24-4-92",
17. On #ifidavit the Cauthority of
Officer, to deal on behalf of Applicants 1is
denied. Thers is no  denial ° thaf auch
endorsement is . made. This shows thal to
knowledge icf Lthe Applicants, bLhe Lgans;wlkdn

between the 2pnlicants and 3rd/4th Respondents,

Lhig
not
‘an
the
W3S

ﬁut

due to Reserve Bank of India Redulatiung, it had
been routed througﬁ the Qﬁd Respondents and in  the
name of tle 2nd Respondents.

18. : Before the final Order’ is passed,
certain other facts must be stated. ‘Thmsg two

-

Applications were argued before me by ™

Dhond”’

(who - then appeared on behalf of the Applicants)

some time 'n September 1994. At that Lime, it

orally sought Lo be submitted that this Officer

was

of

the Punjalk National Bank had no authorily. on behalf

of the Applicants. The Court had ‘then enguired

whether tlere was any such denial on Affitdavit,

was fairly admitbted thal no Allidavi!  bad

It

been

Aﬁihurity to



act on  behalf of the Appjicantg. TEowas  also
fairly admitted that the Applicanls were o wholly
owned subsidiary o f the.Punjab Naﬁibnal'ﬁanﬁ. This
Applicatidn was then adjourneg. Tiil dale no
Affidavit is filed denying that this Officur;had an
authority td act on behall of Lhe Applicants, . This
Officer is still 'available. UWNo Affidavit has been
filed by him also. This i spite of'fach that the
matter h;s been adjou;ned on numeroug oceAasions
after that. ‘
19. " What is WOrse ‘ig Lhat i Misc.
Application No. 315 of 1994, the Applicant {(flarshad
s. Méhta) has ‘speéifically averred Lhat this
Contract’ was with himl There is nu.’ﬂwpidl of
averments rade  in Misc. Appl1cati$n Ny 15 of
1994. '

20. Mr. Chinai submitted that it is for the
Respondents to show that the Officer of Punjab
National Bank had an. authority to act on bLchailf of
Lhe Appiicants. He submitted that it was not  at
all necnssary for the Applicants, to  (ile any
Affidavit: denying this position. I ém nnable  to
accept this gsubmission. It is an admilled position
that .at thalt ltine the Applicants had no office in
Dombay. Tn  respect’ ol bthis wvery Cuvbvﬂux the
Delivery Order (Ex. A3) was handed  overs ;u the

Dot ded iveny o the

Cunijab
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Securities from ﬁhe 2nd  Respondents  at _Bombaf.
Thi$ shows that in-Bombay, Punjab Natioonal Bank was
acting for and dn'behalfbof Lthe Appiivants. The
Delivery Order even though it is addressed to the
Applicants bears a.$tamp of the Puﬁjnb National
Bank at Bombay.'lIt-iz not denied thab the Delivery
Order was deliverel to Punjabh  Natlional ‘Bank  in
Bonbay . Tt 1% not danied Chatl tﬂe.PunjnL ﬁaLiQna]
Bank collected these Bondé from the 2nd
Respondents. Not only tﬁat the cheque xEx.‘A7) hés
been issued gy the Pdnjab National Bank at Bémbay.
In face of this, it was absolutely necessary for
the Applicants Lo deny that the Officer ‘of the
Punjab Naﬁional Bank did nol have an authority to
act on their behalf. 1In the absence of any such
denial, the specific aQerments~must be Jeemedl to
have been admitted.

21. Me. Chi&ai next submitted that even 1if
the Officer of the Punjab Nat.j-'ona.l~ Rénk . had
authority, .he could not change tlhe terms ' of the
contract. He submitted that the contréct was
between the Applicants a&d the 2nd Respbndents. ﬁe
submitted -hat the Officer of Punjay Nalional Bank
could never change thgt contract into a wcontract
between fhe Applicants and the 3xd Resﬁmndent.
This argument proceeds on tpe fooling thab the

contract was between the Applicants and Lhe 2nd
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Respondents., As sﬁated above, 1n the hwo Conbract
Notes the name of the umunLdr~pm?ly. Ly , not
indicated. Similarly in the -Cost Memo [he. name of
the counter-party is nol indicated. The gnly
document in which the cohnter—party is indicated is
the cheque. -The cheque adwittedly has been
deposited into the account of the 3rd Respondents.
Also as stalted above, even withoul the Pndérsement,
the letter dated 24th April 1992 ciearl} indicates

that to the knowledge of the Applicants, the

transaction was between them anad he - 3rd
Respondent. There is thus no change 1o nature of

this contract by the Officer of the Punjab Nalional
Bank. He has merely confirmed whal was  Lrue” and
original contract between the parties.

22. Under these circumstances, T hdld  that

the Contract was between the Applicanis aﬁd Lhe
3rd/4th Responaents. As admittedly il is a Ready
Forward Transaction,  Lthe Judymenl Sdated l4th
December 1993 in M. A. No. 11 of 1993 along with M.
P. No. 23 of 1993 applies to:this ca%e also.

23. As stated above, Lhe Agpiioants have
managed Lo get transferdinto tﬂeir name bondé of
the face value of Rg. 22 crores. _ M. Chinai
submits that this - is a completed %unﬁéact. He
submitted that being a cumplekqd Contract ,. Lhere is

no question of reburn of these Bopds. He submitled




that the Order, if any, can oniy’ be passed in

respeclt: of the Bonds of the face value of Rs. 8

crores. ‘
24, T am unable tn accept this *© snbmission

also. The 3rd and 4th Respondents were Nulified on

8th June 1992. The moment that fhey were Mobified,

all their assets stood atFached. After -the date of

attachment, there c¢ould be no transfer. L any
t;ansfer has taken place after thét datei such
transfer is an illegal transfer. Tt would create
no rightsiin favour of the third party. In this
case, admittedly <he transfer bas taken place after
15th  June 1992. There is thus no valid transfer.

There is thus no completed contract.

25. There is another reason alsco’ why this
argument carnot be accepted. - To accept Lhe

argument that there was a compieted'contract' would
nﬂéessitata a breaking -up of original . Ready
Forward Ccntract into two parts - one hart being
ready parit and £he.other'part beiny the fofward
part. As set out in detail in the Judgment ; datéd

l4th  December 1993 in M, A, No. 11 of 1992° along

with M. P. No. 23 of 1993, this cannot bhe done.

The original contract . remains one composite
contract. For these reasons also, there could

never have been any.completed contract of werely’

only lthe ready part.
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26. For the above reasons, Misc. Applirmtjpn
No. 198 of 1993 stands dismissed. Misc. Application
No. 315 of 1994 is made absolute in terms ol prayer
(a), except Lthe bracketed pm;bion,‘ bee., Teees
along with loss qf;tax_bene[it and accrued tax-free
interest of Rs. 5,40,00,000/- which wofks-but Lo an .
equivalent "taxable interest of Rs. 12,70,58,820/-
together with an appropriate ‘interest t£ereoh;".
Applicants PNB Capitéﬂ Servicé$ LEd. T {i.e.,
Respondents No. 1 in Misw. Applicalion No., 315 of
1994) to.comply with this Order within a period of
16 weeks from today. ‘

27. Mr., Jethmalani says th%t Lo th& present

he is not pressing prayer (b).

28. “he Applicants at liberty Lo opply for
restbitution The guestion whether ihey arve

entitled Lo restitution is left epen o be  decided
in such application, 1f made,

29. ‘At this stage M. Chinai  applies  for
time till Monday, 6th February 1994 to uonsjdmr'the
question of interest pﬁyablw. On this limited

point, adjourned till Monday, G6th February 1995,
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IN THE SPECTAL COURT (TRIAL OF OFFENCES RELATING TO
TRANSACTIONS IN SECURITIES) AT BOMBAY

MISC. APPLICATION NO. 221 OF 1993

Mr. A. K. Menon, Custodian .+ Applicant

Vs.

1) Harshad Melhta

2) Citi Bank N.A. .. Respondents

Mr. Gaurav R. Joshi with Mr. Hormaz C. Daruwalla & Ms. Swati
Ghatalia i/b. P. M. & Mithi . & Co. for Applicant.

Mr. Mahesh R. Jethmalani with Mr. Amol D. Chaugule, Mr.

Anand Desai & Mr. K. G. Desai i/b. M/s. Mahimtura. & Co. for
espondent No. 1. ‘

Mr. Navneet A. Shah with Mr. Virag Tulzapurkar & Ms. Ferzana.
Madan i/b. M/s. Wadia Ghandy. & Co. for Respondents No. 2.

CORAM: HON'BLE MR. JUSTICE

S. N. VARIAVA.

.18TH SEPTEMBER 1995.
ORAL ORDER

o

1. By this Application _the: Custodian 1ig- geeking \\Q
directions. for recovery, from the 2nd~Respondeﬁt§;v of 3.5
Cr. Units (1964 Scheﬁe)ﬁgh the ground that'thése‘be&éng to  a
Notijified Party viz the 1st Respondent. By; this application
the "Custodian 1is bringing to notice of Court that the 2nd
Regpondents are holding oﬁ' to attached pfoperty. The
Custodian claims that fhere was a Ready Forward transaction
under - which on 18th May 1991 the 2nd Respondent purchased
from the 1st Respondent 3.5 Cr. Units (1964vséheme) with a

firm commitment to resell: them to the 1lst Respondent on 18th

May  1992. According to the Custodian Ready Forward o

Transactions are illegal and void and no property in the

R
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_securifieS‘ couid : pass 'ito the .'pﬁrchaser,' under such
transactions. The 1st Reé?bndenﬁ.is the solé proprietary
concern .of‘ Mr. ;Hérshad Mehta.'The Qnd. ﬁespondents are a
VBaﬁking Company having é>brahch in‘Bombay;

2. . Afterbthe filinngf ﬁhis'Application this question
has been decided by a Judgment éf this Court dated 14th
December 1993 in Misc. Application No. 11 of 1993 and Misc.
Petition No. 23 of 1993. By this Judgment it has been held
that all Ready ForwérdFContracts'a;e illegal and wvoid and
that no right, titie or.intefést would be trangferred in
favour of third partiés unaer Ready Forwgrd Contracts with
Notified Parties.

. 3. ‘eading upto this Application are as
follows: . | ;

By letter dated 4th March‘i993ﬁ.ﬁﬁépl§t Reépondent informed
the Custodian that ‘on 18£h ;Maf 1991 a Ready Forward
Transaction was entered into by the 2nd Respondents with the
lst Respondent. The 1lst ﬁespondént’claims that wunder this
transaction, én 18th May.1991,‘the 1st Respondent sold to
the 2nd Respoﬁdents 3.5 Cr. Units at the,rate'df Rs. 14.85
per Unit. The 2nd RgSpondénts were to resell the 3.5 Cr.
Units to the 1lst Respohdent on 18th May 1992 at the same rate
i.e. Rs. 14.85 per Unit. According to the lst Respondent on
18th Mayb 1991 payment was made and delivery was effected.
According to‘ the Ist-Respondent; on 18th May 1992, the
.transactién‘was not reversed by the 2nd Respondents. The 1lst

" Respondent thus asked the Custodian to make a_claim on the
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2nd Respondents. The heading of the letter reads as "Claim on
Citibank for reversal of 3.5 Cr. units".

4. ﬁ The Custodian by his letter dated 16th Ma.ch 1993
forwarded lst Respondent's letter dated 4th March 1993 to the
2nd Respondents for their comment. The 2nd Respondents
replied to the Custodian by their letter dated 29th April
1993. By this letter they admit that there is a ngontract
Qnder which they were to sell on 18th May 1992 Units at the
rate of Rs. 14.85 per Unit. They however claim that the 1st
Respondent has comnmitted a breach of the Contract. They rely
on an opinion éiven by Justice V. D..Tulzapurkar (Retd.) and
contend that the 1lst Respondent can have no claim on the 2nd
Respondents. They inter-alia contend as follows:

"1. On 18th May 1991 Citibank N. A. ("the Bank")
entered into Contract with Harshad Mehta for sale
of 3.5 Cr. Units (1994 Units of UTI) at the rate of
Rs. 14.85 ps. per Unit (hereinafter referred to as
"the Units Contract"). The date of delivery of the
Units under the Units Contract was 18th May 1992.
(The Contract Note is incorrectly dated by Harshad
Mehta as 18th May 1992 although it should have been
dated 18th May 1991 as the contract was entered
into on 18th May 1991 with delivery date as 18th
May 1992).

2. As per the practice prevalent in the
securities market, in respect of transactions in
tnits (which are not listed on the Exchange), it is
for the buyer/buying broker to apply to the seller
for delivery on the delivery date or to give
delivery instructions to the seller on or before
the delivery date and the seller of the goods 1is
not bound to deliver them until the buyer applies
for delivery. Moreover payment is to be made by
the buyer/buying broker to the seller against
delivery.

3. On 18th May 1992 (being the delivery date of
the Units Contract) while the bank was ready and
willing to perform 1its part of the contract,
Harshad Mehta did not apply to the bank for
delivery of the Units nor had given any
instructions for deliyery~ef the Units nor was any
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/ A payment tendered or made by Harshad Mehta to the
s : bank.  Therefore the Units were not delivered - to
Harshad- Mehta. In other words, Harshad Mehta
committed breach of the contract on 18th May 1992
by - not giving instructions for delivery Tnor
applying  for delivery of the Units nor tendering
payment therefore. . '
4. As the breach is on the part of Harshad Mehta
and not the bank, we have been advised that Harshad
Mehta can have no claim against the bank. A copy
“of the written opinion of Mr. V. D. Tulzapurkar,
Retired Judge of the Supreme Court of India, is
enclosed  herewith for your 7 information’ .and
agsistance. Your attention is drawn to paragraph:
12 of the opinion.
9. Without prejudice to what is stated above,
the bank says that prior to the aforesaid Units
Contract, on 8th April 1991 the bank entered into a
contract with Harshad mehta for purchase of 25000
equity shares of Ruchi Soya Industries Limited
(Ruchi Soya) at the rate of Rs. 275 per equity
share. Though price was to be paid against delivery
and though delivery was not given by Harshad
Mehta, the 'bank through mistake arising as a result
of miscommunication between the bank and its * Share °
Custody Agent paid to Harshad Mehta the price of
Rs. 68,75,000/- on 28th April 1992 in respect of
the Ruchi Soya shares. As a result the bank became
entitled to recover from Harshad Mehta the sum of
Ra. 68,75,000 being payment made by the bank to him
by nmistake. The bank has been advised that it is
entitled to set off its claim of Rs. 68,75,000/-
against Harshad Mehtas alleged claim for damages
.under the Units Contract. The bank has been advised
that since the set off of the bank exceeds the
alleged claim in damages of Harshad Mehta under the
Units Contract, there remains no property belonging
to Harshad Mehta which could stand attached under
Section. 3(3) of the Special Courts (Trial of
, Offences Relating to Transaction in Securities)
i Act, 1992 so far as the dealing between Citibank
é and Harshad Mehta are concerned. Your attention is
- drawn to paragraph 16 of the enclosed opinion."
(emphasis supplied).

5. At this stage it is relevant to note that in their
reply dated 29th April 1993 the 2hd'Respondents

a) Do not deny existence of the Ready leg even though the

'reversal of 3.5 Cr. units"” i.e. a Ready

/f’f—*2f§

sl CO
S R
/ S st 0 geanednt :\

claim is on basis of




»\_/","

Forward Contract

b) Do not deny 1lst Respondent's allegation of payment and
delivery in the Ready Leg on 18th May»l991

¢) Admit that there is an outstanding Contract for Sale of
3.5 Cr. Units at Rs. 14.85 per Unit on 18th May 1992

d) Admit that the Contfact is with the 1lst Respondent as a
principal and ' |

e) Claim that breach is by lst Respondent and/or that they
are entitled to set off their liability, if any, against
what is due from Mr. Harshad Mehta.

Thus in their reply the fact thag there was a Ready Forward
Contract with Mr. Harshad S. Mehta is adnitted. Thié because
at this stage Court has not yet given it's Judgment dated
14th December 1993 in Misc. Application 11 of 1993 and Misc.

’
Petition No. 23 of 1993.

6. At this stage it must also be set out that in the
Opinion given by Justice Tulzapurkar, a copy of which was
forwarded by the 2nd Respondents to the Custodian, it is

inter-alia mentioned as follows:

"1. In this case, the following gueries have been
raised for my consideration and opinion:

(1) Whether the Querist has committed any breach
of the said Units Contract?

(2) If the answer to Query No. (1) 1is 1in the
affirmative, how are the damages, if any, payable
by the Querist to Harshad Mehta to be calculated?
(3) If the answer to Query No. (1) is in the
affirmative, is Harshad Mehta entitled to compel
specific performance of the said Units Contract?
(4) If the answer to Query No. (1) is 1in the
negative, would Harshad Mehta be entitled to
recover damages from the Querist?

(5) Assuming that the answer to Query No. (1) 1is
in the affirmative and the Querist is liable to pay
damages to Harshad Mehta, in view of the sum of Rs.

R AT R




68,75,000/- . paid by mistake to Harshad Mehta on
28th April 1992 in respect of 25,000 Ruchi Soya
Shares - '

(a) would the Querist be entitled to set off the
said sum of Rs. 68,75,000/- against. the damages
payable by the Querist to Harshad Mehta ? and

(b) with reference to the said Units Contract and
the Ruchi Soya Shares transaction, what would be
the ‘“property' belonging to Harshad Mehta in the
hands of the Querist which would stand attached
under - the Special Courts (Trial of Offences
Relating to Transactions in Securities) Act, 1992,
read” with the Notification of the name of Harshad
S. Mehta of 18th. June 19927

2. Facts giving rise to the aforesaid dqueries
lie .in a narrow compass and may be stated: The
Querist 1is a banking company carrying on business
inter alia, in India. Harshad S. Mehta is a Member
of the Stock Exchange, Bombay and carries on
business as a stock, securities and finance broker.
3. On 18th May 1991 the Querist sold to Harshad
Mehta 3.5 Cr. Units (1964 Units of UTI) at Rs.
14.85 ps. per Unit (hereinafter referred to as “the
Units Contract'). The date of the delivery of the
said Units thereunder was 18th May 1992. A copy of
Lthe relevant Contract Note issued by Harshad Mehta -
to the Querist has been annexed to the brief for my
perusal. (It appears that by mistake the Contract
Note is.dated 18th May 1992 which should have been
18th May 1991, as admittedlyvand on Harshad Mehta's
own showing, the contract was entered into on 18th
May 1991 with delivery date as 18th May 1992).

4. In the conference two things were clarified
to me that Units of UTI are not listed on the Stock
Exchange and that the transaction of sale to
Harshad Mehta was between the Querist and Harshad
Mehta as principal to principal.” (emphasis
supplied). :

7. The Custodian filed this Application on 25th
October 1993. The 1lst Respondent filed their Affidavit in
Reply dated 31st March 1994 supporting the Custodian. In the
Affidavit the lst Respondent sets out copies of the relevant
Contract Notes. The 1lst Respondent claims that the Ready

Forward Transaction was by way of a Dividend Stripping

Contract. The 2nd Respondents filed two Affidavits in Reply,




both dated 11th November 1994. One .was in reply to the
Application and one in reply to Affidavit of the 1st
Respondent. Both basically set out same facts. The Affidavit
in Reply to Affidavit of lst Respondent is more detailed. For
purposes of this Judgment reference is made only to the
Affidavit in reply to Affidavit of 1lst Respondent.

8. . For the 1st time. 2nd Respondents contend that
there was no contract for purchase of 3.5 Cr. Units on 18th
May 1991. They claim that in their records there 1is no
Contract Note for purchase of 3.5 Cr. Units on 18th May 1991.
They claim that in their records there is no material to show
that payment had been made for 3.5 Cri Units and that
delivery was received of 3.5 Cr. Units. Tﬁey claim that on
18th May 1991 2nd Respondents purchased only 1.5 Cr. Units
from SBI Capital Markets Ltd. on behalf of a Portfolio
Management Customer viz the Sh;pping Credit and Investment
Company of India (hereinafter referred to as SCICI). They
claim that their records show that, on 18th May 1991, they
paid for and received delivery of only these 1.5 Cr. Units.
They claim that in this transaction the lst Respondent was
only a broker. They admit that the contract for sale of 3.5
Cr. Units was entered into on 18th May 1991 with delivery to
be made on 18th May 1992. They now claim that in this
contract 1lst Respondent is only a broker. They contend that
this contract is a Ready/Spot Delivery Contract. They contend

that this contract is between the 2nd Respondents and United

Commercial Bank on a principal to principal basis. Thus now




/ theré is total denial of the existence of the Ready Leg and a
// denial that the Forward contract is with the lst Respondent
/ as a principal. Thus now a stand contrary to what was stated
| in the letter dated 29th April 1993 and contrary to what is
recorded in the Opinion of' Justice Tulzapurkar ‘is taken. This
undoubte@ly because, after the Judgment dated 14th December
1993 in Misc. Application 11 of 1993.and Misc. Petition 23 of
1993, it was no longer convenient to admit that the
transaction was Ready Forward and that the 1st Respondent
was a principal therein.
g. The 1st Respondent filed én Affidavit in
Rejoinder pointing out that on.lsth May 1991 2nd Respondents
had 4 transactions in Units in which 1s£ Respondent had a
part to play viz; -

1) The concerned transadtion i.e a Ready Forward Transaction

. v s ¢

of Purchase, by the 2nd Respondents, of 3.5 Cr. Units at’ Rs.
R .
14.85 per Unit with the 1st Respondent as principal, reversal
being on 18th May 1992
1ii) A Ready Forward Transaction of Sale, by 2nd Respondents,
of 2 Cr. Units at Rs. 14.85 per Unit with the 1lst Respondent
as principal, feversal'being on 16th August 1991 (thereafter
extended to thh August 1991)
1iii) Another Ready Forward Transaction of Sale, by the 2nd
Respondents, of 3.5 Cr. Units at Rs. 14.75 per Unit with SBI
Capital Markets as principal, reversal being within 3 days.

It is admitted that in this transaction the 1st Respondent

acted only as a broker and




iv) A Ready Forward Trans.ction of Sale, by 2nd Respondents,

of 1.2 Cr. 4Units at 1Is. 14.85 per Unit with the 1st

Respoﬁdent as\prihcipal, 1eversal being within 4 days.

10. In the Affidevit in Rejoinder the lst Respondent

avers that on the suggestion of one Mr. Prashant Purkar, a

‘dealer of the 2nd Respondants, the payment and delivery in

the first two transactions were .netted off i.e. . the

transaction of purchase >f 3.5 Cr. Units at Rs. 14.85 per

Unit was netted off with the transaction of sale of 2 Cr.

Units at Rs. 14.85 per Un .t. It is averred that it is wunder

these circumstances that jayment and delivery has been made

for only 1.5 Cr. Units. Tht 1lst Respondent annexes copies of

all relevant documents. |

11. These then are the rival contentipns. In view of
the rival contentions this Application was adjourned to Court

for recording evidence. On the pleadings the following Issues

were raised:

1. Whether SBI Capital 4arket Ltd. is alone entitled to

maintain an action for the reliefs claimed?

2. If answer to Issue No. 1 is in affirmative, whether the
application 1is bad for non-joinder @f necessary party, as

alleged‘ in para 5 of the Affidavit-in-Reply of the
Respondents No. 27

3. If answers on Issues Nos. 1 and 2 are in affirmative,

whether the Application is maintainable and/or does not

disclose cause of action as alleged in para 6 of

Affidavit-in-Reply of Respondents No. 27
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4. Whether on 18th May 1991 the Respondenﬁ No. 1 entered
into an Agreement for the sale of 3.5 Cr. Units of Unit Trust
of India as alleged in para 2 of the Application?

5. Whether Respondent No. 1 delivered, to Respondents No.
2, 3.5 Cr. Units on 18th May 1991 and received payment for
the same as alleged in para 2 of the Application?

6. Whe;her the Respondent No. 1 as the principal party
entered into the alleged transaction of sale with Respondents
No. 2 of 3.5 Cr. Units as a Ready Forward Transaction as
alleged by the Applicant in para 4 of the Application and
para 2 of the Affidavit-in-Reply of Respondent No. 17

7. Whether the transaction mentioned in Application is
wholly illegal and void aé alleged in para; 5(2) and 6 of the
Application?

8. If answer on Issue No. 7 is in the affirmative, whether
Respondents No., 2 caknot claim any title to 3.5 Cr. Units as
alleged in para 7 of the Application?

9. Whether Respondent No. 1 committed breach of contract
by not applying for delivery of 3.5 Cr. Units on 18th May
1992 or making payment for the same as alleged in para 7 of
the Affidavit-in-Reply to the Application of Respondents No.
27 |

10. Whether on 18th May 1991 Respondents No. 2 entered into
Forward Sale of 3.5 Cr. Units where purchaser was UCO Bank as
intimated by Respondent No. 1, who was 'broker in the
trahsactioﬁ as alleged .in para 6(h) of the Affidavit-in-Reply

of Respondents No. 2 to the Affidavit-in-Reply of Respondent
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No. 1°?

11. Whether on 18th May 1991 Respondents No. 2 purchased
only 1.5 Cr. Units from SBI Capitals as alleged in sub-para
(d) of para 9 and sub-para (g) of para 6 of the Affidavit-in-
Reply of Respondents ©No. 2 to the Affidavit-in-Reply of
Respondent No. 17?

12. Whether the Applicant is entitied to return of 3.5
Cr. Units from Respondents No. 2 as alleged in para 7 of the
Application?

13. To what reliefs, if any, the Applicant is entitled to?

_14. What Orders?

12, Before the Issues are answered one more fact needs
to be mehtioned. To knowledge of this Court, since before it
started functioning, the computers of the lst Respondent are
lying seized and-sealed by the Income Tax Department. Under
an Order of this Court a copy of the hard disks has been
supplied by the Income Tax Department to the Custodian. The
1st Respondent has no access to this copy also. Just prior to
the beginning of trial, in the presence of all parties, the
Custodian printed out Deal Slips pertaining to this
Application from the copy of the hard disk in his possession.
As 1is set out hereafter lst Respondents' witness has given
evidence of the seizure by the Income Tax Deéartment. There

is no cross-examination on that point.

13. The Issues are answered accordingly:
Issue No. 1 : In the Negative
Issue No. 2 : Does not arise in view of Issue No. 1 being

P
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answered- in the Negative
Issue No. 3 : Does not arise in view of Issue No. 1 being
answered in the Negative

Issue No. 4 : In the Affirmative

Issue No. 5 : In thevAffifmétive

‘Issue No. 6 : In the,Affirmative

Issue No.>7 : In the Affirmative

ISsﬁe No. 8 : In the Affirmative

Issue No. 9 : In view of Issues 4 to 8 being answered in the
Affirmative and on principles laid down in
Judgment dated 14th December 1993 in Misc.
Application 11 of 1993 and Misc. Petition 23 of
1993, this does not arise |

Issue No. fh : In the Negative

Issue No. 11 : In the Negative

Issue No. 12 : In the Affirmative

Issues Nos. 13 and 14 : As éer final Order set out heréafter.

o REASONS

14. < The Custodianvled no oral evidence. The Custodian

only tendered the correspondence. The documents tendered by

the Custodian are marked alphabetically. The 1lst Respondent

led evidence af Mr. Ashwin Mehta, the brother of Mr. Harshad

Mehta. He dépdsed that he had entered into the four

transactions . on 18th Méy 1991. Evidence was also led of a

delivery boy, one Mr. Shivraj Lenghti to prove that the

Contract Notes, for the Ready leq of the 3.5 Cr. and 2 Cr.

Units Contracts, were delivered to the 2nd Respondents and
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that one Mr. Nagnath a dea]erbof the 2nd Respondents had
initialed on copies in acknowledgement thereof. Thus the 1lst

Respondent led-.evidence of persons having personal knowledge.

The oral evidence of these persons is supported by numerous
contemporaneous documents. The documents tendered by the 1st
and 2nd Respondents are also marked alphabetically but with
the prefix “R-1' and ~R-2' respeétivel&.

15. 'The 2nd Respondents have led the evidence of one
Mr. G. Shiva, Vice President of the 2nd Respondents. He
claimed to be familiar with the computer system of the 2nd
Respondents. He claimed that from 1990 onwards records were
computerised and all records of the 2nd Respondents are now
on the back office computer. In essence his evidence was
that the back office computer records were supreme and that
if a transaction was not reflected in those records, it did
not exist. His evidence was to the effect that as there were
no records in the back office computer, for the transactions
of 3.5 Cr. Units and % Cr. Units, they did not exist. He
admitted that he had no personal knowledge about the
transactions in gquestion and that he was deposing only on
basis of records. To be immediately noted that he chose to
ignore the front office computer and its records. When asked
about the front office computer records he claimed that he
was not familiar with them and did not know about .them. He
did not say outright that there were no records maintained in

the front office computers, but he repeatedly insinuated that

there were no such records. On at least three occasions he
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_stated that he was not sure whether data was stored in the
front office computer. How falsé’this.iﬁsinuation was can be

seen from what the Jankiraman Committee found during their

inquiry. The relevant portion of the Report reads as follows:

"§. Citibank entered into a number of Forward
Contracts in respect of its PMS clients. These
Contracts were recorded . in a, PC  (data-base)

operated by the traders and were not .entered in the
main frame computer system. Thus the knowledge of
‘these Contracts was confined to the treasury group
conprising the treasury head, local currency head,
_treasury in-charge and the traders. Consequently,
the back-up and operations departments remained
unaware of these contracts nor ~were the same
subjected to audit. Thus, as per the print-out
furnished by the then local currency head, forward
"commitments aggregating to Rs. 14,757.72 Crores
booked during 1990-91 and till 29 June 1992 on the
PC (data-base) were not brought into the main frame
computer system. Information regarding these
unsettled contracts and certain particulars
regarding inhouse transactions are not given to
fiduciary clients, thereby impairing transparency.
On account of impairment/erosion of the
corpus and/or returns, the bank entered into deeds
of settlement with various PMS clients and in the
process the bank has suffered a loss of Rs. 105.95 -
Crores, which is being accounted for in the Dbank's
balance sheet for the year ended 31 March 1993.
Identification and crystalisation of losses for the
next financial years is in progress. Thus the bank
has mismanaged the fiduciary customers' accounts.”

16. The PC operéted by.the traders are the front
office computers. Thus a large number of transactions were
not eQen recorded on the baék office computer and yet Mr.
Shiva claims that the records contained in the back office
computer are the only records which the 2nd Respondents would
consider and which are supreme. The said Mr. Shiva also
deposed, on the basis of records, that the 1.5 Cr; Units

puréhased by 2nd Respondents on 18th May 1991, were on behalf
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of its customer SCTCI. Thus 2nd Respondents do not lead

evidence of any bank personnel who actually dealt with these

transactions and-who had personal knowledge. This in spite of
fact that,‘as set out hereafter in greater detail, p@ﬁsons
having knowledge particularly one Mr. Prasﬁant Pu;kaﬁ; a
dealer of the 2nd Respondents who had entered in%o‘ the
Contracts for 3.5 Cr. and 2 Cr. Units were available to give
evidence. The 2nd also led the evidence of one Mr. Dhundiraj
G. Vernekar, Sr. Project Executive of Canbank Financial
Services Ltd. This to prove that in the part reversal of the
2 Cr. Units Transaction in August 1991, the 1st Respondent
was only a broker. The Court has found 2nd Respondents'
method of disproving positive evidence or preving their own
case most strange. Even after having miserably - failed to
discredit 1lst Respondent's Qitnesses in c¢ross-examination,
the only attempt has been to merely produce in Court such
records which 2nd R;spondents call "Records of Citibank’®.
Then without makihg any effort to prove those records through
any person having personal knowledge, seek to rely on these
records and tender them as Exhibits. Literally the case has
been that the records of the 2nd Respondents, as produced,
must be taken to be the gospel truth. As is set out above the
only record relied upon is the back office computer record.
All other documents showing existence of thése Contracts,
even though they were shown to be in possession and custody

of the 2nd Respondents, were conveniently not "Records of

Citibank". Thus not all record was to be treated as gospel
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truth but only that which the 2nd'Respohdents found convenient

to call "Records of Citibank". This therefore is a case where

Geurt has beiara it pomitive oral evidence of persons who
personally dealt with the transactions in quesiion, supportad
by contemporaneous documents; on one side and virtually no
evidence on the other.

17, In my view it would be appropriate to set out at
this stage how transactions like these are normally
undertaken and what sort of documents will be normally
prepared. Generally oral negotiations would first take place
between parties. These would take place between persons
designated as dealers. All banks had dealers. The big brokers
also had dealers. Where there is segreggtion of office into
Front Office and Back Office, as in case of 2nd Respondents,
these dealers would always sit in the Front Office. Of course
a broker may directly negotiate with a dealer. When a deal is
finalised both parties would record the terms, including type
of security, quantity, rate, name of counter-party, name of
broker if any, nature of transaction etc. on their own Deal
Slips. The Deal Slips would thus show all details in respect
of a transaction. These however, are internal documents
which are not sent to the other side. Normally therefore the
Deal Slips would have only corroborative value. Thereafter a
Contract Note will be sent. This will be followed by Delivery
Orders. This aner delivery instructions are finalised. These
would be followed by delivery and payment. Delivery may be by

delivery of actual physicals or by means of Bankers Receipt

N
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or by means of SGL Transfer Forms. Banks would also issue
Costs Memos. Thus proof of existence of Contracts would
normally be available by means of Contract Notes, Delivery
Orders, Costs Memos, Delivery documents like Bankers
Receipts, SGL TransferIForms etc.. and paymént'documents like
bankers Cheques or Pay Orders. Internal documents like Deal
Slips would also exist. These however are internal = documents
which have té be accepted with caution and generally only as
corroborative evidence.

18. Mr. shiva of the 2nd Respondents however suggested
that in respect of Contracts undertaken by the 2nd
Respondents on behalf of its Portfolio Management Customers a
different practise was followed. According to him there was
segregation of front Office dealers into those dealing with
PMS transactions and those dealing with Banks own
transactions. 0f course when asked to produce any document
showing/authorising such segregation of Front Office dealers
none could be produced. He also had to admit, in cross-
examination, that third parties were not informed about any
such segregation. According to him, in respect of PMS
transactions a Deal Slip would not be prepared till the name
of the counter-party or delivery instructions were received
by the dealer. He could give no satisfactory answer why such
difference should be made between Banks own transactions and
transactions of PMS Customers. It was c¢lear that the whole
idea was to claim that there are no Ready Contracts for 3.5

Cr. Units and 2 Cr. Units as there were no Deal Slips. The
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whole idea was to say that the Deal Slip, "an internal

document was paramount and supreme and that if there was no
Deal Slip then tﬁere was ne Cohtréat. This meant that 2nd
Respondents would have to pro@uce the Deal Slip for the
Forward Contract of 3.5 ¢;..ﬁnits as that .admittedly. was
entered into..It was élear ﬁhat the wholetattempt was to  say
that there was no Deal Slip for the Forward Contract for 3.5
Cr. Units which admittedly existed. It was clear that the
whole idea was to suppresé the.Deal Siip as it would probably
" show that it was a Ready Forward Contract. The whole idea of
this theory lis to get out of the Contracﬁ Notes and of
Delivery Orders, in respect of the 3.5 Cr. and 2 ér; which
were shown to exist. 1In other words thé case of 2nd
Respondents has been to assert that there is no Atraﬁsaction
because there is no Deal Slip and when asked why there is no
Deal Slip to say that 'this is because there 1is no
transaction. In .other-words deny the transactions at any
costs. |

19. EQen though there are so many Issues, the real
qﬁestions before the Court are:‘

(a) whether there was a Ready Contract for purchase by 2nd
Respondents of 3.5 Cr. Unité. To.be remembered thét the
Forward Contract of Sale by 2nd Respondeﬁts of 3.5 Cr. Units
ia admitted.

(b) Whether there was a Ready Forward Contract of Sale by 2nd

Respondents of 2 Cr. Units

(c) whether there was netting off and
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(d) Whether the lst Respondent is the principal counter-party

in these two transactions.

20. Thus t%e first guestion .to be considered %s
whether there is a Ready Forward Transaction of Purchase and
Sale of 3.5 Cr. Units by 2nd Respondents. As set out above
2nd Respondents ‘deny existence of any such Ready Forward
Contract. 1In paras 6(c), (d) and (e) of their affidavit in
Reply the 2nd Respondents state as follows:

"6. cheas

(c) On 18th May 1991, cCitibank purchased for and
on behalf of its PMS Customer SCTCT, 1.5 Cr., Units
from SBI Capital Markets Ltd. at the rate of Rs.
14.85 per Unit, for which Citibank made payment by
Banker's Cheque in favour of SBI who is the Banker
of SBI Capital Markets Ltd. Hereto annexed and
marked Exs. 5, 6 and 7 respectively are copies of
the relevant “Deal Slips', “the Cost Memo' and the
“Banker's Cheque' in the sum of Rs. 22,27,50,000/-
drawn in favour of SBI, all of which form part of
the records available with Citibank with reference
to the said transactions of 18th May 1991.

(d) The said amount of Rs. 22,27,50,000/- was
paid as aforesaid by debiting Citibank's said PMS
Customer SCICT. The sgaid 1.5 Cr. Units were

thereafter considered as belonging to and the
property of the said PMS Customer SCICI.

(e) The said purchase of 1.5 Cr. Units was not
made from Harshad Mehta nor was the payment made to
Harshad Mehta. Harshad Mehta was merely acting as
a broker in respect of the said purchase of 1.5
Cr. Units. Harshad Mehta, therefore, 1is not
entitled to maintain any claim in respect of the
said purchase of 1.5 Cr. Units on any ground or
basis whatsoever. Further, even this purchase of
1.5 «¢rores was not a purchase by Citibank as such
but was a purchase by the PMS Customer SCICI."

21. To be remembered that till this stage there has
been no mention of any netting off. There has bheen no mention
of any Contract for 1.5 Cr. Units. Thus there must be

something in their records which connects this to the 3.5
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crores Contract which compelled 2nd Respondents to try and
explain this traﬁsqction a§ being an independent Contract and
on behalf of a PMS éustomer. It is not as if the 2nd
Respondents had only this transaction in Units on fﬁth May
1991. Also, ‘at the cost of repetition, it. must' Be again
-mentioned thaé'in their reply dated 29th April 1993 to the
Custodian the 2nd Respondents had not denied the existence
of the Ready Leg even though'the claim was on basis of
"reversal of 3.5 Cr. units" i.e. a Ready .Forward Contract.
The 2nd Respondents had not denied 1st Respondent's
allegation'of payment and delivéry in the Ready Leg on 18th
May 1991. That 1lst Respondent's letter dated 4th March 1993
(part of Ex. A) dealt with a Ready Forward Transaction had to
be ultimately admitted by Mr. Shiva. After prevarication and
attempt to deny the obvious, on Pg. 244 of the Notes of
Evidence, Mr. Shiva is forced to'ultimate]y admit as follows:

"(Witness is shown letter dated 4.3.93 part of

Exh. A.)

Q: Particularly in view of the words ‘“reversal
of 3.5 Cr. Units" in the title of this letter and
the words "forward sale of same 3.5 Cr. Units" in
the last sentence of the first paragraph,
according to you could the forward leg be
performed, ‘if the ready leg was not performed ?

A It is correct it could not be performed.

T deny that it follows that there could not be two
" independent spot delivery contracts. 1 say that
the reference could be to the same Units which were
delivered in the first contract.

Question from Court : Tf the same physical Units
have to go back under the forward contract how can
the forward contract be performed if the ready leg
is not performed ?

N I now agree that the performance of the
forward leg would depend upon the performance of
the ready leg."

This clearly establishes that at the very first opportunity
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it was not denied by the 2nd Respondents that there was a

.Ready Forward Contract. Thus at the very first opportunity

there is a deemed admission.

22. In their Affidavit in Reply to Affidavit of 1st
Respondent the 2nd Respondents claim that the Contract Note
for the ready Leg of 3.5 Cr. Units Contract does not exist in
their records and accounts. They however do not deny the
existence of the Delivery Order Ex. R-1-F. This even though
lst Respondent had relied upon a copy of the Delivery Order
in his Affidavit and claimed that it had been sent to the 2nd
Respondents. Thus the fact that the Delivery Order was
received by them 1is a deemed admitted position in the
Pleadings. Now of course the Delivery Order has come from
possession of 2nd Respondents. It is marked as Ex. R-1-F.

23, " Mr. Ashwin Mehta has given evidence of the
existence of the/Ready Forward Contracts of 3.5 Cr. and 2 Cr.
Units. It would bhe preferable to briefly set out his
deposition and the documents which have been brought on
record during his evidence.

24. Mr. Ashwin Mehta deposed that Mr. Harshad Mehta
was out of Tndia from the lst week of May to the third week
of May 1991. He has deposed that he concluded the aforesaid
four transactions, on 18th May 1991, with the 2nd
Respondents; lle  has deposed that on behalf of the 2nd
Respondents Mr. Prashant Purkar had acted. It is not denied
that Mr. Prashant Purkar was a dealer of the 2nd Respondents.

Mr. Ashwin Mehta has deposed that the transactions of 3.5 Cr.
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Units and 2 Cr. Units were Dividend Strip Transactions. He
ﬁas deposed that out of the four transactions, in three
transactions Harshad S. Mehta had acted as a principal. He
has deposed that the first Contraét was a Dividend Strip
Contract for 3.5 Cr. Units in thch 2nd Respondents purchased
3.5 Cr. Units in the Réady leg and sold the same in the
Forward Leg. He has deposed that the reversal was to be after
1 year i.e. on 18th May 1992 at level rate i.e. at Rs 14.85
per Unit. He has deposed that the Contract Note was issued by
Harshad S. Mehta. He has deposed that he signed the Contract
Note on behalf of Harshad S. Mehta. He has deposed that the
Contract Note was sent to the 2nd Respondents.i He produces
his copy of the Contract Note. This copy contains an initial

of some person. He deposes that this is the initial of one of

_the dealers of 2nd Respondents. He fairly admits that from

his personal knowledge he cannot identify the initials. He
deposes that his delivery boy has informed him that the
initials are of a dealer of the 2nd Respondents, one Mr.
Nagnath. It is an admitted position that Mr. Nagnath was at
that time a dealer of the 2nd Respondents. Of course as mustht
be expected it was claimed by Mr. Shiva that Mr. Nagnath was
a dealer in the PMS Unit of the 2nd Respondents. It must also
be mentioned that the second witness of lst Respondent 1i.e.
the‘ delivery boy Mr. Lenghti has proved delivery of the
Contract Note and the .initial of Mr. Nagnath in
acknowledgement of receipt of the Contract Note. The 1st

Respondents copy of the Contract Note is marked as Ex. R-1-
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A. Needless to state 2nd Respondents deny existence of any
such Contract Note in their records. As delivery 1is proved
and as it «could not be seriously denied that the 1st
Respondent's copy does contain initials of Mr. Nagnath, it
will have to be presumed that the 2nd Respondents are not
producing the original because if préduced it would go
against them: Probably the original contains endorsements
which establish 1st Respondent's case of netting off. This
presumption is further strengthened by fact that even though
it is admitted that the 2nd Respondents had received a
Contract Note for the Forward Contract of 3.5 Cr. Units, the
original of that is also not being produced. At this stage it
nust be mentioned that on the very first day of trial Mr.
Jethmalani had called upon Mr. Shah to produce the original
Contract Note for the admitted Forward Contract of 3.5 Cr.
Units. As set out on pg. 5 of the Notes of Evidence the first
statement was that this Contract Note was, at present, not
available in Court. Thereafter this Contract Note was not
produced at all. Thereafter it was stated that the original
Contract Note could not be found.

25. Mr. Ashwin Mehta has deposed that every year Unit
Trust of 1India declares dividends in June. He has deposed
that any transaction which has been entered into prior to
June with the reversal date being post the declaration of
dividend is a Dividend Strip Transaction. He has deposed that
the 2nd Respondents got dividend for the year ending 30th

June 1991 in this Contract. He has deposed that dividends of
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Unit Trust of India enjoy tax exemption.
26. Mr. Ashwin Mehta has deposed that the 2nd Contract
was also a Dividend Strip Transaction.in Units. He deposes
that in this Contract the 2nd Respondents _soid to 1lst
Respondent 2 Cr. Units at Rs. 14.85 per Unit. He deposes that
the reversal was to be after 90 days. He deposed that in this
Contract the réQersal was to be at Rs. 13.85 per Unit. He
deposes that he has signed the Coﬁtract Note for the Ready
Leg of this Conkract. On being called upon to do so Mr. Shah
produced the original Contract Note for the Ready Leg of £his
Contraét. Thus from the records of the 2nd Respondents has
come the Contract Note which is marked as Ex. R-1-C. Mr.
Ashwin Mehta also deposes that he has signed the Contract
Note for the Reversal leg of this Contract. On being called
upon to do so Mr. Shah produced the original Contract Note
for the Forward leg dof this_Contract..Thus from the records
'of the 2nd Respondents has come the Coﬁtract Note which is
marked as Ex. R-1-D. Mr. Ashwin Mehta also produces 1st
Respondents copy of Ex. R-1-D. He deéoses that this also
contains initials of‘the same person who initialed Ex. R-1-A.
The 1st Respondents copy of the Contract note is marked as
Ex. R-1-E.
27. Mr. Ashwin Mehta deposes that in this Contract
Harshad é. Mehta was the principal. Mr. Ashwin Mehta deposes
that lst Respondent delivered the 3.5 Cr. units by
delivering physicals of 1.5 Cr. Units and netting off 2 Cr.

Units. On bheing called upon to do so Mr. Shah produces a
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Delivery Order dated 18th May 1991 for 3.5 Cr. Units. This
is marked as Ex. R-1-F. The lst Respondents copy of Ex. R-1-F
is marked as Ex.. R-1-G. Under this Delivery Order 2nd
Respondents were to receive 3.5 Cr. Units from SBI Capital
Markets T.td. The Delivery Order is issued by Harshad S.
Mehta. Mr. Ashwin Mehta deposes that the Delivery Order is
signed by one’ Mr. Atul Parekh. He deposes that he 1is
familiar with the signature of Mr. Atul Parekhf Oon Ex. R-1-G
there is an endorsement. Mr. Ashwin Mehta deposes that the
endorsement is of the delivery boy Mr. Parag Mehta. He states
that he is familiar with the hand writing of Mr. Parag Mehta.
On being called upon to do so Mr. Shah also produces another
Delivery Order dated 18th May 1991 for 2 Cr. Units. This is
marked as Ex. R-1-H. lst Respondents copy of this Delivery
Order is marked as Ex. R-1-J. Under this Delivery Order 2nd
Respondents are to  deliver 2 Cr. Units to UCO Bank. Mr.
Ashwin Mehta deposes that this Delivery Order is signed by
one Mr. Atul Parekh. He deposes that he is familiar with the
signature of Mr. Atul Parekh. On Ex. R-1-J there 1is an
endorsement. Mr. Ashwin Mehta deposes that the endorsement is
of the delivery boy Mr. Parag Mehta. He states that he is
familiar with the hand writing of Mr. Parag Mehta. Mr. Ashwin
Mehta deposes that the 2nd Respondents did not deliver 2 Cr.
units to UCO Bank as the 2 Cr. Units were netted off against
the purchase of 3.5 Cr. Units. He deposed that ultimately
only one Bank was used i. e. State Bank of India. He deposes

Lhat the netting off was suggested by 2nd Respondents' dealer
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who concluded these transactions viz Mr. Prashant Purkar.
What 1is important to note is that all Delivery ovders have
come from the posséssion of 2nd Respondents.

28. Mr. Ashwin Mehta deposes that the 1.5 Cr. Units
delivered to the 2nd Respondehts belonged to Harsﬁad S.
Mehta., He depaoses that 2nd Respondents made payment at‘ the
rate of Rs. 14.85 per Unit. He deposed that the Pay Order in
sum of approximately Rs. 22 Crs., issued by the 2nd
Respondents for the 1.5 Cr. Units, was deposited into
Harshad S. Mehta Account No. 8710 with State Bank of India.
At this stagé it must be mentioned that, on this statement
and other statements of Mr. Ashwin Mehta to the‘effect that
other payments in respect of the reversal leg of 2 Cr. Units
Contract have been ¢redited in the Accou;t of Harshad 8.
Mehta, there has b?en no cross-examination. They have not
been challenged at all. All that was done was to call upon
Mr. Jethmalani to produce the Bank statement of Account No.
8710. How this does not disprove above statements is set out
hereafter whilst dealing with Mr. Shah's arguments.

29. Mr. Ashwin Mehta deposed that on 28th February
1992 the 1Income Tax Department raided and seized data and
records of Harshad §8. Mehta. ﬁe has dJdeposed that the
computers were also seized and sealed by the Income Tax
Department. He deposed that since that day the seized data is
lying with the Income Tax Department. He has deposed that
Harshad S. Mehta has had no access to that data. At this

stage it must be mentioned that there is no cross-examination




27

on this aspect. There is thus no challenge to the fact that
1st Respondents data is lying seized and that they have had
no access to that data since 1992. On being calied upon to do
so Mr. Joshi produced the Deal Slips which the custodian had
retrieved from the copy of the Hafd Disk of 1st Respondents
computer, which copy had been furnished by the Income Tax
Department to the Custodian under an Order of this Court.
30. Mr. Ashwin Mehta then deposes about the Deal
Slips. He explains the particulars oh‘the Deal Slips. This
evidence is from Pg. 13 (of the Notesg of Evidence) onwards.
This evidence need not be set out herein except to state that
he has deposed that the Deal Slips for the 3.5 Cr. and 2
Cr. Units Transactions were prepared under his instructions
and that these Deal Slips indicate the transactions to be
Ready Forward. The Peal Slips fully corroborate Mr. Ashwin
Mehta's oral evidence, including the evidence of Harshad S.
Mehta being the Principal in these transactions and the
evidence of netting off. The Deal slip for the Ready leg of
the 3.5 Cr. Units is marked as Ex. R-1-K. The Deal slip for
the Forward Leg of the 3.5 Cr. Units is marked as Ex. R-1-L.
The Deal slip for the Ready leg of the 2 Cr. Units is marked
as Ex. R-1-M. To be remenmbered Ehat these Deal Slips. have
been taken out by the Custodian. To be remembered that 1st
Respondent. has had no aceeas to the computers or this copy of
Lhe hard disk since 1992. There has thus been no opportunity
to ﬁamper with the data which was fed in in 1991 i.e. at a
Eime when there were no disputes between the parties.
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31. For reasons set out hereafter, what happened at
the reversal 1leg of the 2 Cr. Units Contract i8 not very
relevant for this Application. However it must be mentioned
that according to Mr. Ashwin Mehta, the reversal date was
extended to 19th August 1991 from‘16th August 1991. According
to Mr. Ashwin Mehta the 2 Cr; Units were returned by breaking
the Contract into two 1 Cr. Units Contracts and routing
them through two Banks. According to him one was through SBI
Capitél Markets Ltd. and the other through Canbank
Financial Services Ltd. The Deal Slips for the reversal ley
are marked as Exs. R-1-0 and.R—l—P respectively. Mr. Ashwin
Mehta honestly admits that he played no part at time of

reversal of 2 Cr. Units.

32. At this stage it must be mentioned that Mr. Shah

had submitted that the evidence of Mr. Ashwin Mehta was

unreliable and untruthful. These submissions are set out in
paras 67 to 78 hereafter. For reasons set out therein I am
unable to acceph the submissions of Mr. Shah. It must also be
mentioned that Mr. Ashwin Mehta has been extensively cross-
examined. The Notes of Evidence of the cross-examination run
into almost a hundred pages. In spite of this extensive
cross-examination, except for establishing mino; discrepan-
cies the evidence of Mr. Ashwin Mehta could not be shaken. In
my view this is only possible when a person is telling the
truth. ' The evidence of Mr. Shiva of the 2nd Respondents
shows how difficult it ‘is ko maintain untruth in a sustained

and extensive cross-examination. In cross—examination Mr.
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shiva found it extremely difficult to maintain his evidence
of the practise allegedly followed by the 2nd Respondents for
PMS Transactions. He continuously had to keep changing and
modifying his initial deposition. This is what happens when
evidence is untrue and molded to meet the pafties own éase.
33. The 1st Respondent also led evidence of their
delivery boy Mr. Lenghti. He proved that the two Contract
Notes for the Forward T.egs of 3.5 Cr. Unita and 2 Cr. Units
(Exs. R-1-A and R-1-D) were delivered to the 2nd Respondents.
He also proved that the 2nd Respondents dealer Mr. Nagnath
acknowledged receipt by initialing on the 1lst Respondents
coples. He identifiea the initials of Mr. Nagnath. Thus the
evidence of these persons establishes the entering into of
Ready Forward Contracts for 3.5 Cr. and 2 Cr. Units and
delivery of the respective Contract Notes. This is supported
by Contract Notes FExs. R-1-A, R-1-B, R-1-C and R-1-D. This
is further supported by Delivery 6rders Exs. R-1-F and R-1-
H. These show that documents, of the type normally prepared
in such Contracts, exist.
34. . Now let us see what Mr. Shiva had to say about
these documents in cross-examination. In respect of the
Contract Note for the Forward Leg of the 3.5 Cr. Units
Contrackt i.e. Ex. R-1-A, on Pg. 259 of the Notes of Evidence
this is what is ultimately admitted:

"(Witness is shown Exh. R-1-Aa)

The original of this Contract Note does not
exist in the records of Citi Bank.

Q: According to you does it not exist today or
was it never received hy Citi Bank?
A My answers are based on the records as they
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exist today.

It 1is possible that the original- of Exh. R-
1-A may have been received by Citi Bank.

I have not personally searched for original
of Exh. R-1-aA."

Thus it is admitted that the Original Contract Note (Ex.
R-1-A) may have been received by the 2nd Respondents.
Similarly in resp;ct of the Delivery Order (Ex. R-1-F) Mr.
Shiva admits that it may have been received on 18th May 1991.
35. So far as the Forward Contract fo? 3.5 Crs.
Contract is concerned, it is admitted that there is sucﬁ a
Contract. In their Affidavit in Reply the case of the 2nd
Respondents is that this.is an independent Contract. In the
Affidavit it i? claimed by the 2nd Respondents that this
Contract is between themselves and UCO Bank on a principal to
principal basis. In the Affidavit it is claimed that in this
Contract Mr. Harshad S. Mehta is only a broker. It is elaimed
that this Contract was entered into by a PMS dealer on hehalf
of a PMS Customer. This is sought to be supported by WMr.
Shiva in his Evidence in Chief.

36. In respect of this Contract the evidence of the
lst Respondent has been as set out above. Now let us see the
evidence of Mr. Shiva, during cross-examination, in respect
of this Forward Contract. To be remembered that Justice
Tulzapurkar mentions in his Opinion that he had been
informed that Harshad S. Mehta was the principal in this
Contract. Also to be remembered that in their reply to the
Custodian 2nd Respondents admit that this Contract was with

Harshad S. Mehta as a Principal. On Pgs. 206 to 209 of tha
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Notes of Evidence Mr. Shiva deposes as follows:

"Based - on records I deny that in the forward
contract for sale of 3.5 Cr. Units on 18.5.92, Mr.
Harshad S. Mehta was the principal.

(Witness is shown letter dt. 29.4.93 [part of
Exh. "a"1l.) .

0 Why is it stated in this letter that Citi
Bank has entered into this forward contract with
Harshad S. Mehta ? '

A: This does not necessarily mean that Harshad
S. Mehta was the principal. From the Contract Note
it is difficult to find out who is the
principal/counterparty. This wmay therefore be
referring to Harshad sS. Mehta as a broker.
According to me the words" With" could read as
"through".

Q: Would it be correct to say that at the time
Citi Bank took a written Opinion from Justice V.D.
tulzapurkar (Rtd.,) the Opinion was taken on the
basis that this contract was with Harshad S. Mehta
as a principal ?
A: I am not aware of all the details but I can
say that the Opinion was taken on the basis of
records then available with Citi Bank.

I now say that Opinion was . sought on the
basis of incomplete records.

Mr. Prashant Purkar was not in the employment
of Citi Bank on the date that the Opinion of
Justice V. D. Tulzapurkar (Retd.) was taken.

citi Bank had made enquiries from Mr.
Prashant Purkar, about the forward contract of 3.5
Cr. Units, before Mr. Purkar left Citi Bank. Mr.
Purkar had mentioned that Harshad S. Mehta was a
broker in the transaction.

Q: Tf Mr. Purkar had already informed Citi Bank
that Harshad S. Mehta was merely a broker, why
did Citi Bank inform Justice V.D. Tulzapurkar
(Retd.) that Harshad S. Mehta was a principal in
that transaction ?

At Firstly, Mr. Purkar was no longer
available with Citi Bank. Secondly Citi Bank was
still searching for the relevant documents.

I do not know whether, at the time of writing
the letter dt. 29.4.93, Citi Bank was aware of,
who the counter party was .

Our computer does not have any records of
this forward contract. Therefore the name of fhe
counterparty would not be available in the
computer.

We came to know the name of the counterparty

from a note which Mr. Prashant Purkar hac
prepared. I personally do not know when the note
was prepared. Tt must have been prepared prior to
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his leaving Citi Bank. T cannolt say whether the
note was available in the records of Citi Bank when
the letter dt. 29.4.93 was written by Citi Bank.

(Witness adds: Presumably the note was not
available, otherwise the letter would have been
written differently.)

(Cross examination continued.) .

It will be correct to say that, except for
the note of Mr. Prashant Purkar , the other Bank
records did not show whether Harshad S. Mehta had
acted as a principal or as a broker in the forward
contract of 3.5 Cr. Units.

0 why 1is it that Citi Bank expected delivery
and performance from Mr. Harshad S. Mehta instead
of from the alleged counterparty ?
A: In the absence of disclosure. of thea
counterparty by Harshad S. Mehta, it was only
natural to expect delivery and performance from
the broker Harshad S..Mehta.

(Witness adds : The broker is the intermediary in
the contract and he is to be approached in the
event of non performance in order to complete the
contract. .

. ( Witness further adds: The broker is to bhe
approached in order to find out the counter party
and to complete the contract.)

(Cross examination continued.)

Based on records I can say that Citi Bank has
not sought  performance from the alleged
counterparty.

I deny that, as per our records, Harshad S.
‘Mehta was a principal in the forward contract of
3.5 Cr. Units.

T deny that the only record available with
Citi Bank to show that Harshad S. Mehta is a broker
is the note prepared by Prashant Purkar.

(Witness adds : The Bank had received a
Contract Note from Harshad S. Mehta in respect of
the 3.5 Cr. Units forward leg. However we are
still unable to trace that Contract Note.
Therefore the Note is not the only record of the
Bank.)"

Then on Pgs. 218 to 222 of the Notes of Evidence it is stated
as follows:

"The statement on page 207 of the Notes of Evidence
to the effect that Mr. Purkar had mentioned that
Harshad S. Mehta was the broker in the transaction
is based upon the note.

As far as T know, at present, Mr. Nagnath is
in  Hangkong. T do not have his address and
telephone number. It would not be possible to

e




communicate with him. I did not speak to Mr.
Nagnath before coming to give evidence.

I had no role in the preparation of letter
dt. 29.4.93 (part of Exh. "A" (Colly.) )

T had no role to play in the preparation of
the two Affidavits in Reply, both dt. 11.11.1994,
filed by Citi Bank in this Application.

I did not attend any conferences with Justice
V.D. Tulzapurkar (Retd.) prior to his giving his
Opinion.

" T played no role in the preparation of the
Affidavits of Documents filed by Citi Bank in this
Application. :

I played no role in any of the above
nmentioned activities because I had my own work and
these were handled by designated people.

The designated people have = prepared
everything on the basis of records of Citi Bank. I
am also deposing on the basis of records of Citi
Bank. It would be correct to say that Mr. Pareejat
Singhal and Mr. Rajagopal Jayaram have had access
to the same record to which I have had access.

Mr. Parthasarthy is today not in the services
of Citi Bank. I am not sure where he is today.

Recess:

After Recess:

(Cross examination continued.)

Mr. Prashant Purkar's Note does not hear any
date.

It is not on any letter head.

The note does not indicate that Citi Bank had
made enquiries with Prashant Purkar.

I do not know whether the note is a voluntary
note prepared by Mr. Prashant Purkar.

Mr. Nagnath left Citi Bank on 8.2.94. T have
still not been able to get the exact date on which
Mr. Purkar left Citi Bank.

The forward contract of 3.5 Cr. Units has
not, till date been appropriated towards any PMS
customer.

I deny that the contract is first entered
into on behalf of the Bank and that subsequently if
found necessary it would be appropriated towards a
PMS customer.

0O: Would it be correct to say that till date 1in
the forward contract of 3.5 Cr., Units, one of the
parties is Citi Bank ?

A It 1s incorrect to say that Citi Bank 1is one
of the parties except that the contract 1is now
outstanding and all the PMS Accounts have been
closed.

T deny that on the day that the Deal Slip is
drawn, in respect of transactions entered into by
dealers in the Front Office, the name of the PMS
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customer will not be entered in the Deal ~Slip on
the same day.

It is correct that till date today I cannot
say for which PMS customer the forward contract of
3.5 Cr. Units was not intended.

(Witness 1is shown para 6(h) of Affidavit in
Reply dt. 11.11.94 filed by Citi Bank wherein in it
is stated that the forward contract of 3.5 Cr.
Units is not on behalf of S.C.I.C.I)

Such an assertion ecould have been made as the
contract has not been assigned to any PMS customer.

It is correct that the same could be gaid in
respect of any other PMS customer.”

Thus now the record of the 2nd Respondents, on the basis of
which it is denied that Harshad S. Mehta is the Principal in
the Forward Contract of 3.5 Cr. Units, is an alleged Note
prepared by Mr. Prashant Purkar. Very significantly no such
Note has been tendered in e?idence. This even though it is
disclosed 1in the Affidavit of Doéumnnts. Importantly it is

\

admitted that except for the alleged Note of Mr. Prashant
Purkar there is no other record of the 2nd Respondent to show
whether 1st Respondent acted as a principal or as a Dbroker.
1f£ the Note is now not being relied upon, then on what basis
can it still be maintained that lst Respondent was only a
broker. Finally on Pgs. 285 and 286 of the Notes of
Evidence it is stated as follows:

"(Witness is shown letter. dated 29th April 1993

part of Exbhibit A (Collectively) and page 206 of

the Notes of Evidence wherein he has deposed that

the word "with" could be read as "through".)

In para 9 of the letter dated 29th April
1993, in the context in which it is written, the

word "with" will mean with Mr. Harshad Mehta as a
principal.
Q: Therefore according to you, in this

letter was Citi Bank claiming a set off of a
transaction in which Harshad Mehta was merely a
broker against a transaction in which Harshad Mehta
was a principal?

. A F?r%f]y T cannot say as T had no role

e
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to play in the drafting of this letter. Secondly,
it is not clear as to whether the reference to the
RUCHI SOYA +transaction was settled through the
Stock Fxrhangﬁ

(Question is repeated to the witness.)

A: In the letter there appears to be a
presunption that Mr. Harshad Mehta was a principal
in the first contract also.

Even today Citi Bank does not have the
Contract Note for the forward contract of sale of
3.5 Cr. Units by Citi Bank.

Tt is correct that neither in the letter
dated 29th April 1993 nor in the Affidavit in Reply
dated 11th November 1994 filed by Citi Bank in
reply to Harshad S. Mehta's Affidavit, is there any
statement that the original Contract Note (the copy
of which 1is at Exhibit R-1-B) was not available
with Citi Bank.

I cannot say why it has not been stated
that this document. did not exist in the records of
the Citi Bank.

T cannot say, whether or not, on 29th
April 1993 or on 1l1th November 1994 the original of
Fxhibitt R-1-B was available in the records of Citi
Bank.

4 I understand that on 19th June 1995 the
original of Exhibit R-1-B was not available in the
records of Citi Bank.

(Witness is shown page 5 of the Notes of
Evidence wherein Counsel on behalf of Citi Bank has
stated that the original of Exhibit R-1-B was not
available in Courl at present.)

I understand that on the date that this
statement " is made in Court the original was not
available with Citi Bank at all.

I deny that ‘the original has all along
heen available with Citi Bank but 1is being
suppressed.

In my view, the evidence makes it clear that there 1is no
denial of fact that Justice Tulzapurkar (Retd.) had been
informed that the 1lst Respondent was a Principal in this
Contract. This coupled with the fact that in their reply to
Lhe Custodian, the 2nd Respondents admit that the 2nd
Respondent is the Principal counter-party, leaves no room for

doubt that there is some material in their records which
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indicates this but that material is now being éuppressed.
vVery likely the Contract Note has some endorsement which
indicates this or the fact of netting off on the Ready Leg.
Also it 1is clear that in everything Mr. Shiva is
prevaricating.

37. As regards the Ready Forward Contract for 2 Cr.
Units the évidence of‘lst Respondent is as set out above. The
Contract Note for the Forward Leg is Ex. R-1-C. In this case
there are two Delivery Orders viz Ex. R-1-H and Ex. R-2-D. By
Ex. R-2-D Respondents No. 2 are called upon to deliver 2 Cr.
Units to SBI Capital Markets Ltd. The rate shown in this
Delivery Order is Rs. 14.50 per Unit. By Ex. R-1-H
Respondents No. 2 are called upon to deliver 2 Cr. Units to
UCO Bank. The rate shown in this Delivery Order is Rs. 14.85
per Unit. There are two Delivery Orders because, as per Mr.
Ashwin Mehta, initially the Contract for 2 Cr. Units was at
Rs. 14.50 pér Unit and subsequently the rate was refixed at
Rs. 14.85 per Unit. Both the Delivery Orders have come from
custody and possession of 2nd Respondents. The Deal Slip 1is
Ex. R-1-M. On Pg. 154 of the Notes of Evidence Mr. Shiva
admits receipt by the 2nd Respondents of the Contract Note

and the two Delivery Orders.

38. In para 7 of their Affidavit in Reply to the

Affidavit of 1st Respondent the 2nd Respondents state as

follows:

Y. Simf]nr]y on going through the records of
Citibank relating to Citibank's transactions of May
1991 we have come across a contract note and
delivery order both dated 18th May 1991 issued by
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Harshad Mehta as a broker under which Citibank has
purported to sell 2 Cr. Units to UCO Bank. We say
that this contract and delivery orders of 18th May
1991 were nol acted upon. Citibank's records do
not show/reflect sale/delivery of 2 Cr. Units by
Citibank. to UCO Bank. Further the records also do
not show receipt by Citibank from UCO Bank the
consideration for the purported sale of 2 Cr.
Units. ..... . '

To be remembered that till this stage there has been no
mention of the Contract for 2 Cr. Units. Thus there must be
something in their records which connects this to the 3.5 Cr.
Units Contract. Otherwise why mention this. Also to be noted
that in the Affidavit the existence of this Contract is not
denied. What is suggested is that this Contract was not acted
upon. Also to be noted that even though there are two
Delivery Orders mention is made of only one Delivery Order
i.e. Ex. R-1-H. This shows that to the knowledge of 2nd
Respondents Ex. R-2-D had been substituted by Ex. R-1-H. This
shows that to the knowledge of 2nd Respondents the rate had
been refixed. If as claimed the Contract was not acted upon
why refix the rate. It is because the 2nd Respondents realise
that the presence of two Delivery Orders belies their case of
this Contract not being acted upon that they do not refer to
the first Delivery Order Ex. R-2-D. On Pgs. 229 and 230 of
the Notes of Fvidence Mr. Shiva states as follows:

'Q: Is there any Deal Slip for the ready leg of

the transaction for 2 Cr. Units between Citi Bank

and Harshad S. Mehta ?

A There 1is no such transaction and therefore

there is no such Deal Slip.

Based on records I can say that such a
contract. was never entered into.
(Witness is shown Exh. R-1-C.)

It is «correct that this Contract Note has
cone from the custody of Citi BRank.
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In spite of this Contract Note I say that no
such contract was ever entered into.

I do not know whether Citi Bank responded to
the receipt of this Contract Note and inquired why
such a Contract Note was sent when there was no
such contract.

(Witness is shown Exh. R-1-H.)

It is correct that this Delivery Order has
also come from the custody of Citi Bank.

In spite of this Delivery Order, Tread with
the Contract Note, I still maintain that such a
contract was never entered into.

I say so because Citi Bank does not go by
counterparty documents., Citi Bank only goes by its
own documents. In respect of this contract there is
no valid and duly authorised Deal Slip in the -
records of Citi Bank. I therefore say that there
was no such contract.

I do not know whether Citi Bank on receipt of
the Delivery Order contacted Harshad S. Mehta to
find out why a Delivery Order in respect of a non
existing contract, was sent.

(Witness 1is shown paragraph 7 of Aaffidavit
‘dated. 11.11.94 filed by Citi Bank wherein it has
heen stated that the Contract [Exh. R-1-Cl and the
Delivery Order [FExh. R-1-H] were not acted upon.)

I do not agree that in this Affidavit the
existence of the contract has been ‘admitted.
According to me the Affidavit states that Citi
Bank's records do not show or reflect any sale or
delivery of 2 Cr. units by Citi Bank to UCO Bank.
According to me this necessarily means there was no
such contract.

Based on records I deny that on 18.5.91 a
"contract for sale of 2 Cr. Units by Citi Bank to
Harshad S. Mehta was entered into.

Citi Bank had preserved the Contract Note
(Exh. R-1-C) and the Delivery Order (Exh. R-1-H)
even though there was no such contract because Bank
preserves all records in the wusual course of
business.

I deny that records of 'Citi Bank have been
fabricated in order to eliminate all trace of this
iransaction."”

| Thus the only reason for denying existence of the Contract,
in gpite of documents bheing admittedly available, is becausc
the Contract is allegedly not reflected in the records of 2nd

Respondents. In this case the only reason for denying the
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Contract is the absence of a Deal Slip. To be remembered that
a Deal S8lip is an internal document which is not sent to the
other side. Tt is a document which can be easily suppressed.
Even otherwise the~ Jankiraman Committee report shows that no
hack office records existed for transactions worth app. Rs.
14,757/~ Crs. Thus the case that if there is no transaction
there will be no NDeal Slip and if there is no Deal Slip there

will be no transaction cannot be accepted. If there 1is

e e
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Contract Note and DgllzﬁnyOrder, then these show existence
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of Contract. If Contract existed, then in the absence of

documents evidencing cancellation of the Contract, it could

only mean that Contract was performed by delivery and

IS ——

ayment. Admit;edly there 1is no actual delivery of and
'ayﬁ;;t for 2 Cr. Units. It could thus only be performed by
netting off. '

39. For = the Forward Contract of 2 Cr. Units the
Contract Note is Ex. R-1-D. As stated above the delivery, in
Lhis Forward Contract, is broken up into two contracts of 1
Cr. each. To be noted that Exs. R-1-D has come from the
custody of 2nd Respondents. In respect of the Forward Leg the
Deal Slips are Exs. R-1-O and R-1-P. The Deal Slip Exh. R-1-0
shows that the delivery date has been extended from 16th
August 1991 to 19th August 1991 and that the contract for 2
Cr. Units has been broken up into two contracts of 1 Cr.
Units each. On Exh. R-1-D also there is an endorsement in
ink which reads as follows: "19/A deal 542", This

endorsement.  talliecs with what is shown on FExh. R-1-0, 1i.e.,
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that the delivery date has been extended to 19th August 1991.
Mr. Shah submitted that the endorsement on Ex. R-1-D has not
been proved and c¢annot be looked at. This submission
overlooks» the 'fact that this document has come from the
possession of 2nd Respondents. The endorsement could only
have been made by somebody'-in 2nd Respondents' office.
Obviously 2nd Respondents are not interested in proving the
endorsenment. This document has been marked without any
protest. In my view, the Court can, therefore, loock at the

endorsement on Exh. R-1-D.

40, On page No. 154 of Notes of Evidence, Mr. Shiva

states that Exh. R-1-D is the Contract Note for the Forward
Leg of the Contract. Thus Mr. Shiva is admitting that the
contract of 2 Cr. Units in August 1991 is the Forward Leg of
the Contract. This necessarily mean that there was a Ready
Leg. By admitting that Ex. R-1-D is the Contract Note Mr.
Shiva is admitting that there is one contract for 2 Cr.
Units. To be noted that these admissions on Pg; 154 of the
Note of ‘Evidence are in the examination-in-chief. Thus it is
in examination-in-chief that it is first admitted that Exh.
R-1-D 1is the Contract Note .and that this is Forward Leg of
the Contract. Mr. Shiva then realizes that he has made fatal
admissions. He therefore, then tries to prevaricate and get
out of his admission. In cross—examination at Pg. 280 of the

Notes of Evidence, this is what he dstates:

Q: On what basis do you say that this 1is a
Contract Note for the forward leg ?
A: - Citi Bank did purchase on behalf of its PMS

customers 2 Cr. Units, 1 Cr. each from SBI Capital
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Markets and Canbank Financial Services on
19.8.1991. Contract Note Exh. R-1-D may have been
the Contract Note representing Citi Bank's purchase
of the said 2 Cr. Units on 19.8.1991. Since
Contract Note is dt. 16.8.1991 and reference to 2
Cr. purchases were on 19.8.1991, the Contract Note
Exh. R-1-D could represent a forward contract for
Units purchased.

Question i1s repeated to the witness.

A I now say that what T meant was that it was a
forward contract and not a forward leg of a
contract.

(Witness adds : In the Notes of Evidence the
terms "leg" and "contract " in the context of ready
leg/ready contract and forward leg/forward contract
have been used interchangeably sometines.)

(Witness. is asked to point out at 2.45 pm.,
today from the Notes of Evidence, any instance
where the term "leg" and the term "contract" have
been interchangeably used in the Notes of
Evidence.)

I have no personal knowledge and therefore
cannot say when the forward contract for purchase
of 2 Cr. Units by Citi Bank was entered into.

Q: Based on records can you tell us when the
alleged forward contract for purchase of 2 Cr.
Units was entered into by Citi Bank ?

At I have already stated that in respect of
forward contracts of the PMS Unit Citi Bank does
not have a record indicating the time at which the
contract had been entered into.

Q: Therefore it is possible that all the
contracts under all the Deal Slips produced by Citi
Bank, in this Court, could have been forward
contracts ?

A I cannot say.

Q: I put i1t to you that the endorsement on Exh.
R-1-D had been made by an employee in the Back
Office of Citi Bank ?

At T cannot say. .

I cannot say from what date the Contract
Note (Exh.R-1-D) has been available in the records
of Citi Bank.

Q: I put it to you that the dealer who
negotiated the contract for 2 Cr. wunits prepared
only one Deal Slip viz Deal Slip No. 542 on
18.5.1991 and that this Deal Slip covered even the
contract evidenced by Exh. R-1-D.

A: U do not have personal knowledge. Although
it is unlikely that a Deal Slip would have been
prepared on 18.5.1991 for a Contract Note dt.
16.8.1991.

I deny that the original Deal Slip No. 542
has been destroyed by Citi Bank.
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0 T put it to you that after April 1993 Citi
Bank has «areated 4 Deal Slips in respect of the
transaction of 2 Cr. Units.

A: - I deny that.

B

Thus now in cross-examination, Mr. Shiva tries to suggest

that the words "Leg" and "Contract" had been interchangeably
used. This obviously to geﬁ out of the adnission which he had
‘made in his examination-in-chief. As regards his theory that
the words "leg" and "contract" had been used interchangeably,
the following is éﬁé evidenééAg;-Pgs. 283 and 284 of the

Notes of Evidence:

(Witness 1is asked to show where in the Notes of
Evidence the word "leg" and "Contract"” have been
interchangeably used.

' Witness point out page 217 of the Notes of
Evidence wherein he has deposed as follows:

"In case of the ready leg of a transaction of
the PMS Unit the primary document of the Bank will
be the Deal Slip."

He  also points out page 218 of Lhe Notes of
Evidence wherein he has deposed as follows :-

"The distinction is made hecause the terms of
delivery and counterparty are known in the ready
leg and they are unknown in the forward leg."

Witness also points ont page 235 of the Notes
of the FEvidence wherein he has deposed asg follows:-

"T deny that the distinction made by e
hetween a ready leg and a forward leg of
transactions of the PMS unit (on pages 217 and 218
of the Notes of Evidence) does not exist.

(Witness adds: The reference on pages 217 and
218 of the Notes of Evidence is to the operating
process of a ready leg and a forward leg of a
transaction of the PMS Unit.)"

( Witness also points out page 243 of the
Notes of Evidence wherein he has deposed as follows
"(Witness adds :- It is also likely that these
could be two independent contracts, one a ready
contract and the other a forward contract )"

In respect of this deposition on page 243 the
witness states that the Court had initially
dictated the words "ready leg" and "forward leg "
but  on this being pointed out by Mr. Tulzapurkar

\

these were corrected to "ready contract" and
"forward contract" . The witness states that this
also shows that the two words are being
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interchangeahly used.

Witness also states that these were all the
instances he could find.) '

Note : Witness was asked to point out
instances where the words "leg" and "contract" were
interchangeably used in the Notes of Fvidence
because he tried to justify his use of the word
"leg" on page 154 of the Notes of Evidence on the
ground that the word "leg" had been interchangeably
used in the Notes of Evidence with the word
"contract". TIf at that stage Witness used the word
"leg" instead of "contract" because he understood
that.  in the Notes of Evidence these words were
interchangeably used, it could only be if this was
done prior to his so using the word. Significantly
not a single instance has heen shown when prior to
page 154 of bthe Notes of FEvidence, the words "leg"
and "contract" were interchangeably used. The
witness was thus specifically asked whether prior
to page 154 of the Notes of FEvidence these two
words were interchangeably used. It must be
remembered that this is still the evidence in chief
of this witness. Witness now admits that prior to
page 154 of the Notes of Evidence the words were
not interchangeably used. Thus upto this stage
Lthere was nothing in the Notes of Evidence which
.could have prompted this witness to believe that
Lthe words "leg" and "eaontract" could he used
interchangeably. To be also remembered that the
witness 1is a a Banker. He is a professional who

understands very well what a "forward leg" is. He
knows very well that a "forward leg" is completely
different from a "forward contract". Yet in  hig

exanination in  chief he uses the words "forward
leg". It must also be mentioned that all the
instances pointed out by the witness are in cross-
examination. The cross-examiner knowingly used the
word "leg". The cross examiner meant "leg" as
distinct  from Aa "contract” simpliciter. Thus in
effect,  not A single instance of use of the two
words having been used interchangeably has been
shown. That the words have not been used
interchangeably even in cross -examination is clear
from page 243 of the Notes of Evidence. As stated
by the witness, the Court mistakenly used the word
"leg" for "contract". Immediately Counsel for Citi
Ranlk  pointed out the mistake., 1f the worda were
being used interchangeably, the Counsel would not
have corrected Court. The need to correct Court
only arose because the words were not being used
interchangeably . )"

This makes it clear that the witness was only prevaricating

N
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and trying to gel’ ont of his admission.
41. Thus it is to be seen that in the contract for 2

Cr. Units, Exh. R-1-D is the Contract Note for the Forward

|
iLeg. If. this is the Forward Leg, then there has to be a
%Rmady Teg. The only Ready Teg, which is shown to  exist s
éthe Contract evidenced by Ex. R-1-C. Of course as stated
above Mr. Shiva Lried to suggest that this was not a "Forward
Leg" but a "Forward Contract". Even if the evidence of WMr.
Shiva is bto be accepted, it wag at. least a "Forward
Contract". In supporltl of the case that ﬁhe 2 Cr. Units
Contract in August 1991 was on behalf of PMS Customers and
that it was an independent contract, the 2nd Respondents have
produced 4 Deal Slips which are marked as FExs. R-2-5 and
R-2-0. If these Deal Slips are looked at, it will be found
that all tLhese Deal Slips show the transactions contained
therein to he‘Ready Cnontracts. To the extent that it is an
adnitted position that the 2 Cr. Units Contract was a
"Forward Contract", it is clear that these Deal Slips are
false. Why should false Deal Slips have been prepared to show
this transactions to be Ready Contract. Obviously because it
was not Jjust a "Forward Contract" but a "Ready TForward
Contract". Why prepare Deal slips which do not reflect the
correct  posibtion. Obviously because after the Judgment dt.
14th Decenber 1993 in Misc. Application 11 0f 1993 and Misc.
Petition 23 of 1993 it is clear that all such transactions

would be held illegal. It is also clear that on the evidence

of Mr., Shiva, that these were Forward Contracts, the Deal

M e
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Lhe transaclions

transaction

contained
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and R-2-U cannot be relied upon. This

because now they admittedly do not reflect the true nature of

therein. The nature of the

is one of the most important aspect. TIf | in an

important aspect they are admittedly untrue, how can they be

accepted as true in other respects.

42. " There is one other factor which shows that the
Transactions were Ready Forward Transactions. Normally
transactions would be at prevailing market rates. Normally
nobody would sell below the market rate. However if the
transaction is a  funding transaction or for some other
purpose like Dividend Stripping then it is possible that the

s Etransaction may be

at off market prices. This particularly so

when it is a Ready Forward Transaction in which the security
is heing recovered bhack at. the same price or almost the same
price. Mr. Ashwin Mchba has on Pgs. 74, 75 77 and 83 of the
Notes of Evidence deposed that the Transactions of 3.5 Cr.
Units  and 2 Cr. Units were at off markel. raktes. e hag
deposed that this also indicates that these were Ready
Forward Transactions. There is no challenge to this evidence.
It is in evidence that the rate, at that time was in the
region of Rs. 15.00 to 15.10 per Unit. Why should the two

Transactions have been at Rs.

in

rate amounts to almost Rs. 87 lakhs. This also

14.85 per Unit. The difference

indicates

that the transactions were Ready Forward Contracts.

43. This is the evidence in respect of the Contracts
of 3.5 Cr. Units and 2 Cr. Units. The oral evidence on behalf
N |
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of the 1st Respondent has been very consistent and is

definitely to be preferred to the oral evidence on behalf of
the 2nd Respondents. However the clinching piece of evidence
is the documents on record, namely the Contract Notes and the
Delivery Orders. These' are proof of existence of the

Contracts themselves. As set out above most of these have

come from the custody and possession of ;he 2nd  Respondents.
Such documents cannot exist unless there are Conlracts
evidenced by them. The only answer to this positive evidence
of existence of Contracts is that in their records there is
no trace of such Contracts. To support this it necessarily
has to be asserted that.documents sent by counter-parties,
admittedly received by 2nd Respondent and still 1lying 1in
possession of 2nd Respondents, are not documents of 2nd
Respondents. In other words 2nd Respondents have to go to the
absurd length of asserting that only their back office
computer records are records of 2nd Respondent. The records
contained in the Front Qffice computer are also ignored. As
stated above not a single person who had personal knowledge
of the transactions was examined, even though available.  1In
my -view, it is not possible to accept case that even though
such  documents exigt, still there are no such Contracts, Tt
must also be mnmentioned that if Contracts afe not to be
performed and/or are to be cancelled then on the face of the
docunents two parallel lines will be drawn with the word
“Cancelled’. That this is so is stated by Mr. Shiva on Pg.

135 of the Notes of Evidence. Also if the bunch of documents

.
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tendered by the 2nd Respondents at Ex. R-2-KK (Colly.) are
seen one would find that there are some documents which bear
the two parallel lines with the word “Cancelled' in them.
None of the concerned Contract Notes or Delivery Orders bear
any such endorsement. It will thus have to be held that, it
is proyed that there were Ready Forward Contracts for 3.5 Cr.
and 2 Cr. Units. ‘

44. That there were such contracts is supported by the
fact that on 18th May 1991 admittedly 2nd Respondents
received 1.5 Cr. Units. The case of the lst Respondent has
been that 1.5 Cr. Units were received because there was
netting off of delivery and payment between 3.5 Cr. Units
Contract and the 2 Cr. Units Contract. 1In this behalf, as
set.  out above, Mr. Ashwin Mehta has given positive oral
evidence. This oral evidence is corroborated by the Deal
Slips produced by the Custodian. To this positive evidence
that there was netting off, there is no cross-examination at
all. All that has been done is that on page 121 of the Notes
of Evidence, a suggestion has been made, which was denied by
Mr. Ashwin Mehta, that his deposition. about the netting off
was false. ' |
45. In his examination-in-chief on page 145 of the
Notes of Evidence, Mr. Shiva admits that the transaction can
be netted off at the delivery level and that payments can
also be netted off. He however deposes that it is the back
office which deals with delivery and transaction settlement.

He deposes that the back office would have clearer picture
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of all outstanding deliveries. He deposes that therefore it
is the back office which would decide whether netting off wasA
to take plgce. He deposes that to his know]edge the front
of fice would not be concerned with netting off in any manner.
The suggestion clearly is £hat there could be no netting off
by the. front office dealers. This however could not be
sustained by him and in cross-examination on page 278 of the
Notes of Evidence, he had to admit the following:
" The front office personnel had authority to

negotiate terms of delivery.

The front office personnel had authority to
negotiate terms of payment. :

Q. Would a netting off be a term of payment or
a term of delivery or not?
N. It is a term of settlement. Tt can refer to

delivery or payment or both.

The front office personnel had authority to
negotiate netting off of either delivery or payment
or both."

46. In respect of contract of 1.5 Cr. Units, 2nd
Respondents have not been able to produce any Conktract Note
or Delivery Order. To be remembered, if there was an
independent contract for 1.5 Cr. Units, as claimed by 2nd
Respondents, then necessarily there would be a Contract Note
and a Delivery Order. Realising Lhis position, Mr. Shiva
deposes on éaée 231 of the Notes of Fvidence that in a Ready
Contract, a Deal Slip would be prepared without waiting for
the Contract Note. He thus implies that there may be no

Contract Note without actually saying so. Thereafter on page

- 240 of the Notes of Evidence, forgetting what he has stated

earlier, Mr. Shiva volunteers that instances of other party

not sending a Sale Note (i1.e. a Contract Note) or Cost Memo
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are very rare. Ultimately, on pages 273 and 274 of the Notes
of ©Gvidence, Mr. Shiva had to admit that in respect of
contract of 1.5 Cr. Units in the record of 2nd Respondents,
he had not seen any Contract Note either from lst Respondent
or from any ofther broker. He had to admit that he had not
seen any Deli&éry order in respect thereof. He also had to
admit that he has no personal knowledge whether lst
Respondent. acted ag a Broker in this transaction or not.
Taking all the above mentioned factors into consideration and
particularly the fact that documents which would exist, if
the 1.5 Cr. Units Contract was an independent contract, are
not there it will have to be held that there was no
independent contract for 1.5 Cr. Units. It is c¢lear that
1.5 C¢r. Units were received by 2nd Respondents as and by way
of netting off between Ready Leg of the 3.5 Cr. Units
Contract and the Ready Leg of the 2 Cr. Units Contract.

47. Mr. Shah during his submissions submitted that
according to the 1lst Respondent, on 18th May 1991, there was
also another contract whereunder 2nd Respondents sold to 1st
Respondent 1.2 Cr. Units. This is transaction No. (iv)
mentioned in para 9 above. Mr. Shah submitted that the whole
theory of netting off is proved to be false by this 4th
transaction. He submitted that if there was netting off,
then there was no reason why this transaction, which was at
the same rate, was not netted off. T am unable to accept the
submission of Mr. Shah. The Contracts for 3.5 Cr. Units and

the 2 Cr. Units were Dividend Strip Contracts where the




reversal is after declaration of dividends by the Unit Trust
of Tndia in June 1992, This transaction is a simple Ready
IForward Contract where the reversal is within four days,
i.e., it was to be reversed prior to dividend being declared
by the Unit Trust of India. As the transaction was to be
reversed within feour days, it is a simple financing
transaction and thus it could never have been netted off
against other Dividend Skrip Transactions.

48. It mnust be nentioned that Mr. Shah had submitted
that the existence of these documents does not show existence
of Contract. ﬁe refers to Mr. Ashwin Mehta's evidence on Pgs.
10, 94, 97 to 99 and 112 of the notes of Evidence and submits
that Mr. Ashwin Mehta has admitted that documents were not
acted upon. he subnits that once it is admitted that
documents were not acted upon, then mere existence of some
documents does not 1ead to the conclusion that the Contracts
existed. He submits that it is established that these
documents were nobt acted upon. T am unable to accept this
submission. To be noted that, on a question from Court, Mr.
Shah fairly conceded that the only documents which were not
acted wupon are the three delivery Orders i.e. R-1-F, R-1-H
and R-2-D. Mr. Shah could not show any other document which
was admitted to have been not acted upon. In fact he could
show no evidence of any other document not having been acted
upon. 2nd Respondents have tendered a number of documents.
They could not produce, from their records any other documenl

which was not cancelled and which was not acted upon. The fact

. .
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that the Delivery Orders were not  acted upon is a

circumstance which goes against 2nd Respondents. Why should

Delivery Orders, in respect of Contracts which are proved to
exist, not have heen ;q‘nt,.m] upon. It could only be because the
Contracts were cancelled or because an alternate method of
delivery was found. Tf the Contracﬁ was not to ﬁe performed
then it would bear a cancellation mark. The CQntraatg. have
not been cancelled. Thus the Delivery Orders not having been
acted upon shows that there was delivery by some othef
method. The other nethod is netting off. Thus the facl of
helivery Orders nol beiny acted upon also proves netting off.
49. The next question which arises is whether 1st
Respondent. was bthe principal in the Ready Forward Transaction
of 3.5 Cr. Units and in the Ready Forward Transaction of 2
Cr. Units. Here also there is a positive evidence of Mr.
Ashwin Mehta which has not been shaken at all. This positive

evidence 1is supported by the Deal Slips which have been

produced by the Custodian. This is further supported by the

fact that Contract Notes have been issued by lst Respondent.

As against this, the only evidence on behalf of 2nd &
Respondents has been to try and show that in the reversal leg ?
of the 2 Cr. Units Contract, 1lst Respondent had not acted as

a principal. As stated above, the statement of Mr. BAshwin
Mehta that the amount of approximately Rs. 22 Crsa. has  been
deposited 1into Mr. Harshad Mehta's Account No. 8710 with
State Bank of India and that payments in respect of Reversal

Leg of 2 Cr. Units Contract have also been credited in this

s
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Account has not bheen challenyged in erosgs-examination at all,

50, The other factors which are to be kept in mind are

that .all  the Contract Notes are by 41st Respondent. They
. i o

appicar Lo be o in Form "AY as prescoribed by the Bombay  SlLock

"Exchange. The fact that they appear to be in Form "A" has

been strongly relied upon by Mr. Shah. Mr. Shah submitted
Lhatt  the Form "A" is used by Brokers. le saubmitted that it

is an admitted position that at leasl in one transaction of

18th May 1991, lst Respondent acted as a Broker. He submitted

'Lhat in that transaction admittedly theé Contract Note was in:" ..

Form "A". He submitted that this also shows that Form "A" is
used by brokers. He submitted that the oral evidence of Mr
Ashwin Mehta that lst Respondent was a principal in these

alleged Contracks is based upon the internal Deal Slips of

"the 1lst Respondent. He submits that if it is shown that 1st

Respondent was not a principal, then it would be proved that.
Lhe alleged Deal Slips are false documents.

51. Mr. Shah submitted that under Section 15 of the
Securities Contract Regulation Act, a broker cannot act as a

principal without first obtaining the written consent of the

connterparty. He submits that.Bye~law 1229 of the Stock

Exchange also shkipulates the same. He refers to Forms A"
and  "B" as provided under Regulation 14.2 of . the Bombay
Stock Exchange. He subnitted that Units of Unit Trust of
India are capable of being listed on the Stock Exchange. He
subnits that they are securities within the definition of

"Securities" as contained in Section 2(H) of the Securities
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Contract Regulation Acl.. Mr. Shah'ernngly relies upon the
Contract Notes and submits that all of them were in Form "A"
Il submibted that this g documentary evidence  which shows
thalt the lst Respondent acted as a Braker. e submits that
Mr. Ashwin Mehta, *in his evidence, has admitted that no
written congsent had been taken from 2nd Respondents. He
gubmits that this being the position, the Court must always
presume legality of a transaction. He submits that the Court
will not readily infer illegality. He submits that as the
Contracht Notes are in Form "A" and as no written consent has
been taken, the transaction would be 1llegal under the
Securities Contract Regulation Act as well as under the Bye-
laws of the Stock Exchange, if it is shown that Mr. Harshad
Mehta acted as a principal., He submits that, therefore, the
Court must favour an interpretation which upholds the
Tegality of the documentation.

52. In support of the submission that the Court would
always presume in favour of legality, he relied wupon the
cases of The Paper Sales Ltd. v/s Chokhani Bros. reported 1in
A. TI. R. (1%46) Bom. Pg. 429; Satya Sri Ghoshal v/s Kartik
Chandra Das reported in (1912) XV Ccal. Law Journal Pg. 227;
A. S. N. Nainapillai Marakayar v/s T. A. R. A. Rm.
Ramanathan Chettiar & Ors. reported in A. I. R. (1924) P. C.
Pg. 65 and Atyam Veeraju & Ors. v/s Pechetti Venkanna & Ors.
reported in A. T. R. (1966) 8. C. Pg. 629, |

53. Mr. Shah Aalso submitted that apart from the

A

presumption of legality, there was another presumption, i.e
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that wheh a law permits an act to be done in a particular
manner or subject ta certain conditions, then that act could
oﬁly he done in that manner. He submitited hhnﬁ normally A
Court  would nol ,-'W‘I_"h(')l” any evidenae in that ‘)(‘hi-l..];f, take
into consideratién other modes of doing that act ana holding
it to he illegal. TIn ‘support of this submfséion, he reltied
upon  the ;1!11']‘{0!i‘il,i(»54 in the cases of Nazir Z\hm‘;ﬂd v/8 King
Emporor reported in A. T. R. (1936) P. C. Pg. 253 and State

of Uttar Pradesh v/s Singhara Singh & Ors. reported in

A. T. R. (1964) s. C. Pg. 358.

54. Mr. Shah also relied upon the following
observations in a Judgment dt. 29th/30th March 1994 in Misc.

Application No. 267 of 1993:

14. There is another reason why this
submission cannot bhe accepted. It is an admitted
position that Respondent No. 2 is a member of the
Bombay Stock Exchange.
15. Bye-law No. 229 which admittedly applies
reads as follows:-
"Contracts by Members as Principals.
229. A member shall not enter into
any contract for the purchase or sale of
securities as a principal with any
constituent (other than a member of a
Stock Exchange recognised under  the
Securities Contracts (Regulations) Act
1956) unless he has secured the consent
or authority of sueh constituent and
discloses in the note, memorandum or
agreement. of purchase or sale that he is
acting as a principal:
Provided that where the member
has - secured the consent or authority of
such constituent otherwise than in
writing he shall sacure written
confirmation by such constituent of such
consent.  or authority within three days
from the date of the contract:
Provided further that no such
consenk or authority of such constituent
shall be necessary for closing out any
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outstanding contract entered into by such
constituent in accordance with these Bye-
laws and Regulations i1f the menber
digsclogos in the note, memorandam  or
agreement. of purchase or sale in respect
of such closing out that he is acting as
a principal.”

Further, under Bye-law 228, the constituent has to
indemnify the Broker. This again on the footing
that the Broker is an Agent. It is nobody's case
thatt such consent has heen obtained. Oon the
contrary as stated above the Bill dated 19th April
1992 shows that the purchase is on behalf of
Respondent No. 3. It is thus clear that
Respondent No. 2 has merely acted as an Agent for
Respondent - No. 3. There is thus no substance in
the contention that the contract between Respondent
No. 2 and Respondenf: No. 3 was on a principal to

principal  basis. Respondent No. 2 entered into
contract to purchase the 50,000 shares from
Applicant  for and on behalf of Respondent No. 3.
There is  thus privity of Contract between

Applicant.  and Respondent No. 3. This even though
there may, in practice, be no direct contact
between them."
Mr. Shah submits that this Court has thus laid down that if
consent is not taken then it would show that the other party
was a broker.
55. There can be no dispute with the legal
submissions. But ultimately the decision has to be based on
facts of each case. Tn Misc. Application No. 267 of 1993 the
Applicant  was Mr. Ashwin Mehta. The 2nd Respondent was a
broker by name M/s Kishore J. Janani. fho 3rd Respondent was
one M/s Infrasbructure Leasing and Finance Services Ltd. The
facts as set oub in.paras 2 to 10 of that Judgment are as

follows:

2. The facts hrinfly stated are as follows:
On  9th April 1992 the 3rd Respondent purchased,
through the 2nd Respondent acting as a Broker,
50,000 shares of Grasim Industries at the rate of
Rs. 660/~ per share. The 2nd Respondent in its
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turn on the same day i.e. 9th April 1992 purchased,
for and on behalf of the 3rd Respondent, 50,000
shares of GRASIM Tndustries from the Applicant.

3. On  29th April 1992, 27,500 shares were
delivered to Respondent No. 3. Payment in respect
of these 27,500 shares has been made and received
hy the Applicant. Tt may only be mentioned that in
respect of these 27,500 shares the 3rd Respondents
have filed Misc. Application No. 135 of 1994. Some
of the arguments made today are contrary to the
averments made in that Application and at  the
relevant time it would be necessary to refer to
some of the averments in that Application. It must
be mentioned that by reason of the delivery of
27,500 shares, the 3rd Respondent bhecame aware that
the Contract for purchase of these 50,000 shares
was with the Applicant and his group.

4. on 8th June 1992 the Applicant was
Notified. Under Section 3 of the Special Court
{Trial of Offences relating to  Transacktions in
Securitias) Act, 1992 (hereinafter referred to as
"the Special Courts Act), all property of thoe
Applicant stood statutorily attached. Even prior
to that the Central Bureau of Investigation (For
short "the C. B. T." ) had commenced investigation
and frozen the accounts of the Applicant. Thus, as
a result of the action of €. B. TI. and the
enactment: of the Special Courts Act, the Applicant
could not deliver the balance 22,500 shares. This
did not mean that the Applicants were not ready and
willing to perform their partt of bthe Contract.
Under Section 4 of the Special Courts Act all
Contracts continue to remain valid and binding
unless they are set aside on the grounds provided
thereunder . The enactment of the Special  Courhs
Act and the property of the Notified party bheing
attached are well known. All parties including the
Ard  Respondent. were aware of it. Very fairly it
has not been denied that Respondent No. 3 was so
aware.

5. On 22nd July 1992 the Custodian/Transfer
Agents of Respondent No. 3 wrote to Respondent No.
2 asking for delivery of the balance shares. Thus,
it is wvery clear that upto 22nd July 1992 the
Contrackt was alive and valid. It was so treated by
all parties including Respondent No. 3. 1In view of
these circumstances, the fact that the Original
Contract was entered into on 9th April 1992 and no
delivery had been made upto this date, looses all
significance.

6. On  23rd July 1992, the 3rd Respondent
wrote to the 2nd Respondent and stated that 22,500
shares had not yet heen delivered and that as per
their procedure they would "Square off" the
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transaction. They called upon the 2nd Respondent
to give a Sale Contract for 22500 shares at the
same rates i.e. at the rate of Rs.660/- per share.
The 3rd Respondent also stated that if within 7
days they did not receive the Sale Contract then

they would treat the purchase transaction as
cancel led.
7. The 2nd Respondent by a letter dated

10th - August 1992 replied to the letter dated 23rd
July ~1992. He pointed out that he had been in
contact with the Custodian/Transfer Agents of the
3rd Respondent. He pointed out that in the market
there were doubts about good delivery and bad
delivery. He clarified that until this .position was
clarified by the Stock Exchange it was not safe to
deliver any shares. He pointed out that it was
under those circumstances that delivery was not
made. He pointed out that he was in a position and
willing to deliver the shares. He pointed out that
the transaction could not be squared off. He
therefore called upon the 3rd Respondent to
instruct their Custodian/Transfer Agents to accept
delivery of shares.,

8. At this stage it is pertinent to point
out that in the month of July 1992 wvarious Stock
Iixchanges, including the Bombay Stock Exchange had
come to this Court by way of Misc., Petition Nos, 1
of 1992, 2 of 1992 and 3 of 1992. These were for
directions that deliveries of shares made through
the Stock Exchanges should be considered as  good

deliveries. This because dealings in all  these
Stock Exchanges had come to a stand still. In
those matbters 1the Attorney General of Tndin

intervened and A Consent. Order, establishing a
procedure for Certification was laid down hy Order
dated 27th July 1992, That Order was subsequently
modified by Order dated 31st  July 1992, Under
Lthose circumstances, the explanation given by
Respondent. No. 2 in his letker of 10th August 1992
was Aabhsolntely correct. No deliveries were being
made  until the question of good delivery and  bad
delivery was sorted ont.  In my view, it is safe Lo
assume Lhat. even Fhe 3rd Respondent. who are a major
Financial TInstitution were well aware of this
situation. Therefore upto 22nd  July 1992  they
themselves had not treated the Conktract as
terminated or cancelled. Another factor which
undoubtedly is very relevant in this Application is
that in the mean time the prices of shares fell
drastically. This undoubtedly is the reason why
the 3rd Respondent was no longer interested in
taking delivery of the balance at the rate of Rs.
660/~ per share.

9, Ther 3rd Respondent. by their letter dated
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12th- October 1992 addressed to the 2nd Respondent
make a reference Lo their earlier letter dated 23rd
July 1992 and purport to send a Sale Order for
22,500 shares at the rate of Ra. 660/- per share.
Orally 1 am. informed by Mr. Tulzapurkar that the
Sale Order is dated lst October 1992. Thus, by
this ruse the 3rd Respondent purport to "Sqguare
off" the transaction for the balance 22,500 shares
at the same rate i.e. Rs. 660/- per share. They
thereby avoid taking delivery of these shares and
making payment for them. To bhe noted that on 10th
August 1992 delivery had been offered to them by
the 2nd Respondent. There has been no reply to the
letter of 10th August 1992. 7Tt is only in October
1992 that the squaring off takes place.

10, ) On 15th  February 1993 the Applicant
writes to the 2nd Respondent that the Applicant was
willing to complete the transaction and effect
delivery. The applicant states that he is willing.
to make an Application to this Court to enable him
to complete the deliveries and he asks for the
names of purchaser. The 2nd Respondent by his
letter dated 6th April 1993 informs the Applicant
that the 3rd Respondent was the purchaser and that
he had wrongly "Squared off" the transaction at the
rate " of Rs. 660/- per share. Tt is under these
cireumstances that this Application has been made.”

Thus it was an admitted position that, the 3rd Respondents
(therein) had dealt with the 2nd Respondent (therein) in his
capacity as a broker. The 2nd Respondent (therein) purchased
through Mr. Ashwin Mehta the concerned securities. In spite
of this being an admitted position it was sought to be
contended that +the transaction between the 3rd Respondent
(therein) and the 2nd Respondent (therein) was on a principal
to principal basis. It is under those circumstances that the
above observations, relied wupon by Mr. Shah, were made. The
Court has not held, merely on the basis of the Contract Note
being in Form "A", or merely on the basis of no consent
having becn taken, that the 2nd Respondent (thefein) was a

broker. In my view this Judgment is of no assistance to Mr.
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Shah.
56. Also to be noted that the above submissions of Mr.
Shah are based only on the fact that the Contract Notes
appear to be in Form "A". 1If one actually looks at Form "A"
as prescribed in Regulation 14.2 of the Bombay Stock Exchange
Regulations one would immediately see that the Contrach Notes
are not exactly in that form. In Form "A" as prescribed
Lhere also  has Lo be a  column for brokerage paid and
received. In the concerned Contract Notes, there 1is no
column for brokerage. Further the submission that the Court
must preéume that the 1st Respondent was a Broker because the
Contract Notes are in Form "A" must be based upon somne
evidence  of Lhe parties. A submission conbtirary Gto evidenanr
should not be made or entertained. In this case Mr. Ashwin
Mehta has, on page 53 of the Notes of Evidence, deposed that
all Contract Notes issued by lst Respondent, irrespective of
whether he acted as a principal or broker, were in Form "A".
This has not heen challenged in cross-examination. Mr. Ashwin
Mehta  has  also deposged  that in respect of  one of  the
Lransactions entered into on 18th August 199],. Mr. Harshad
Mehta was the principal, i.e., the Contract for Sale of 1.2
Cr. Units by 2nd Respondents to lst Respondent. As set out
earlier, it was Mr. Shah's submission that this transaction
could also have been netted off. The statement of Mr. Ashwin
Mehta that the lst Respondent was principal in this Contract

has not heen challenged at all. The Contract Note for this

Contract is also in Form "A",
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57. What is more important is that in his examination-
in-chief, Mr. Shiva <does not even state or suggest that
merely because a Cont:act Note is in Form "A", it would show
that 1lst Respondent was a Broker. On the donﬁrary, during
cross-examination, on pages 250 and 25) of the Notes of
Evidence, when guestioned in respect of the ﬁransaction of
18th May 1991 (where Mr. Harshad Mehta admittedly acted as a
Broker) he admits that from the Contract Notes, it could not
be said what role Mr. Harshad Mehta played in that contract.
He then says that it is only the person who negotiated the
Contract who would have personal knowledge as to the role
which was played by lst Respondent. Thereafter on page 262
of the Notes of Evidence, he admits that a party could only
be a counter-party or an intermediary, i.e., a Brokér. Mr.
Shiva has admitted that in many transactions with the 2nd
Respondents, Harshad S. Mehta had acted as a principal.
Requndents No: 2 have not produced any Contract Notes to
show that in transactions where Mr. Harshad Mehta had acted
as  a principal, the Contract Note was in Form "B". Thus, in
avidence iU is an admitled posiltion that. whetbher Mr. Harshad
Mehta acted as a Principal or a Broker, the Contract Notes
would be in Form "A". Thus, the mere fact that the Contract
Note 1is in Form "A" does not by itself establish that Mr.
Harshad Mehta was a Broker. The submissions of Mr. Shah
conveniently overlook/ignore the evidence. The evidence

clearly shows that merely because the Contract Note is in

"Form "A", that by itself cannot show whether the party was a
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hroker (”.;,m..:lwl;’-r:j neipal . However Mr. Shah is right when he
\;:E;;rgyiﬂuﬂy it is an admitted position that no written
consent was Laken. However above mentioned facts clearly
indicate that 2nd Respondents were aware that 1st Respondent
was the principal. 1f that be so then by knowingly entering
into these Contracts, they have consented. 1In fact to presume
legality Court has to presume consent. If consent cannot be
presumed, then Mr. Shah's arguments would work against 2n«l
Respondents. In Lhat case, this would be an additional ground
for holding that tﬁe transactions of 3.5 and 2 Cr. Units werc
illegal and void. TIf that be so, then on reasoning set out
in Judgment dated l14th December 1993 in Misc. Application No.
11 of 1993 and Misc. Petition No. 23 of 1993, the property in
the 3.5 Cr. Units will not have passed to 2nd Respondents. For
that reason also 2nd Respondents would have to return the 3.5
Cr. Units. Further on Mr. Shiva' case bthat it was a Forward
Contract.,lt would still be an illegal Contract. If on 2nd
Respondents witness' own case a transaction is illegal, wheren
is the question of presuming legality.
58. Mr. Shah had referred to the Judgment dt. 14th
December 1993 in Misc. Application No. 11 of 1993 and Misc.
Petition No. 23 of 1993 and submitted that it has been held
Lhat a Ready Forward Transaction on behalf of a PMS Customer
is not. illegal. He submitted that in this case the
transaction was on behalf of a PMS Customer. He subnitted

that the transaction was therefore legal. This is a

submission which is not supported by any avermenl in pleading
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or "hy any evidence. Tt is not 2nd Respondents case acither  in
pleading or evidence that the Ready Forward Transaction for
3.5 Cr. units was on behalfl of a PMS Customer. It could not
be because 2nd Respondénts are denying existence of any such
Contract. In trying to dishonestly deny existence, they have
lost the opportunity to take up a possible defence.

59. Apart from the positive evidence of Mr. Ashwin

Mahta, as corroborated by Deal Slips, there are a number of

other circumstances which indicate that st  Respondent has

acted as a principal. One of the factors ..is. that  Lthe
transactions have  been routed through a Bank. If the

routing has_taken place,

_then it would indicate that the 1st

Respondent was a principal. 7In this case, for the Ready Leg
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of 3.5 Cr. Units Contract, initially there was a Delivery
Order Ex. R-1-F. Under this, SBI Capital Markets Ltd. were
to deliver 3.5 Cr. Units to 2nd Respondents. Admittedly this
Delivery Order was not acted npon and 3.5 Cr. Units were not
delivered. In respect of Ready Leg of the Contract for 2 Cr.
Units Contract, there are 2 Delivery Orders, i.e., Exs. R-1-H
and R-2-D. Under Fx. R-1-H 2nd Respondents were to deliver 2
Cr. Units to UCO Bank. Under Ex. R-2-D 2nd Respondents were
to deliver 2 Cr. Units to SBI Capital Markets Ltd. The

Nelivery Orders Exs. R-1-H and R-2-0 mention the Contract

nunbers. The Delivery Orders show that both are in respect
of Contract Ex. R-1-C. The Contract was only one. Yet in
respect of this Contract at one stage delivery was to be

made to UCO Bank and at another stage delivery was to be made
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o Y$RT  Capital  Markets TLitd. The fact  that two separate

parties have been shown as recipients in respect of the same

Contract itself shows that there was routing through these

Harshad Mehta was not the prin

cipal,_then there

could never have been different parties. shown in different

of the same Contract. Thus in the

Delivery Orders in respect
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ﬁeady Leg“ggwthe 2 Cr. Contract there was one Contract Note
with two Delivery Orders. 1In the Forward Leg of the 2 Cr.
Contract, the Contract is split up into two Contracts of 1
Cr. each. As stated above, even though it is split up into
Lwao  Contracls, there is only one Contract Nobe, 1.0., FX.
R-1-D. Sinnce there is only one Contract Note, it shows that
Lhere was  only one Contract of 2 Cr. Units. Tf there was
only one Contract of 2 Cr. Units, how could there be Lwo
separate counter parties? The only way that there can be two
counter-parties 1is, if lst Respondent is the principal and
the Contract is routed through these two Banks, viz., Canbank
Financial  Services Lbd. and SBI Capital Markets Ttd. This
aiyso  indicates that the principal counter-party was in fact
tthe 1st Respondent.

60. Mr. Shah strongly relied upon the evidence of
Mr. Vernekar. He submitted that this evidence clearly shows
that the 1lst Respondent was only a broker in the 1 Cr. Units
contract with Canbank Financial Services Ltd. He submits that
Mr. Vernekar was personally aware of the transaction and that
the Cost Memo was prepared by this witness. Mr. Shah

submits that the Cost Memo shows that lst Respondent acted as
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o “broker. He submitted that thus it is clearly proved that
Mr. Ashwin Mehta's deposition, to the effect Lhat 1st
Respondent was the principal in this transacﬁion of 1 Cr.
Unils, is false. He submits thal if this is  shown to be

false, then the other deposition of Mr. Ashwin Mehta is also
false and cannot be believed.

6l. Undoubtedly Mr. Vernekar c<laimed that in the
transaction of 1 Cr. Units bhetween Canbank Financial Services

Ltd. and Citibank, 1st Respondent was only a broker. However

it was clear that this witness was anxious to state this.
Right at the beginning of his evidence, before any guestion
was asked to him in this behalf, this witness showed his

anxiousness to state that 1st Respondent was a broker. The

gquestions and answers on Pg. 335 of ©Notes of Evidenced

demonstrate this, viz.,

Q. Ts what is stated in the Cosh Memo correct?

M. The contract reference shows Harshad S.
Mehta.

(Question is repeated to the witness).

A What is stated in the Cost Memo is correct.
(Mr. Shah tenders Cost Memo dated 19.8.1991).

In his cross-examination the witnerss maintaing Lhat lst

Respondent was only a broker. However it was clear to Court

that the witness was only so deposing because the name of lst
Respondent:. appeared against the column "Contract Reference".

The wikness had to admit that the Ltransaction was not

concluded by him but hy a Dealer. None of the Dealers were
brought to give evidence. Further in evidence are Exs. R-1-U,

R-1-V and R-1-W

which show that even when lst Respondent was
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admittedly a principal, his name still appeared in the colunn
"Contract Reference". Also it is e;tablished tha£ Canbank
Financial Services Ltd. received Rs. 13,85,00,000/- from 2nd
Respondents and paid Rs. 13,84,175,000/- to State Bank of
india, i.e., they deducted Rs. 25,000/~ as their commission,
The evidence of Mr. Ashwin Mehta that Rs. 13,84,75,000/- (Pg.
25 and 26 of the Noteé of Evidence) was credited into 1st
Respondent's Account No. 8710 with Stéte Bank of 1India has
not been challenged. Also as admittéd by Mr. Shiva there is
only one Contract-Note, i.e., Ex. R-1-D. This shows that
‘there 1is only one Contract for 2 Cr. Units. How could it be
with two principal counter-parties. The fact that one
Contract is performed through two Banks, viz.,Canbank
Financial Services Ttd. and SRI Capital Markets Ltd. clearly
eslablishes routing.

62. Another factor is that if lsk  Respondent acted as
a  Broker, then brokerage would have to be paid to him. The
brokerage amount would be reflected in the Deal Slips itself.
Mr. Ashwin Mehta has gstated on page 29 of the Notes of
kvidence that wherever Harshad S. Mehta has acted as a
Broker, brokerage was paid to him. It is not even the case of
2nd  Respondents that brokerage was paid to 1st Respondent.
Tn fackt some of the Deal Slips produced by 2nd  Respondents,
viz., Exs. R-2-A and R-2-F show that brokerage has been paid
in those cases. The Deal Slips produced by 1st Respondent
corroborate fact that no brokerage has been paid in these

transactions. This also shows that lst Respondent acted as a
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Principal.

63. One more circumstance which shows that 1st
Respondent acted as a Principal is the fact of netting off.
As  shown above, netting off has been proved. There could
have been no netting off unless 1lst Respondent was the
Principal in both the transactions.

64. Further it is now proved that these were Ready
Forward Contracts. 1In respect of thg,Forward Leg of 3.5 Cr.
Units Contract, the Opinion of Justice Tulzapufkar (Retd.)
discloses that 26& Respondents had themselves  informed
Justice Tulzapurkar that Harshad S§. Mehta was thn.
Principal. 1In their reply to the Custodian, 2nd Respondents
admit that Mr. Harshad Mehta was the Principal c¢ounter-party
in the Forward Contract for 3.5 Cr. Units. As these are
Ready Forward Contracts, if the Forward Leg is with Harshad
S. Mehta, then the Ready Leg has necessarily got to bé with
Harshadls. Mehta.

65. Thus the evidence, both oral and docunentary,
astablishes the existence of Ready Forward Divideﬁd Strip
Transactions in 3.5 Cr. Units and 2 Cr. Units between 1lst and
2nd Respondents on a principal to principal basis and _the

fact that there was nettinq‘Qﬁﬁﬁupf“QQAEX§£XWQUQMEQXEQQEAW in
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the Forward Leg/ofmpheqe transabr
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this oral and documentary evidence let us now consider the
submissions of Counsel on behalf of parties. Necessarily some

submissions have already been dealt with above.

66. Mr. Shah submitted that the evidence of Mr. Ashwin
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Mehta has been that Mr. Harshad S. Mehta was out of India
from lst May 1991 to 23rd may 1991. He submitted that:

i)  the 1st Respondenl has falled to prove that he entered
into the alleged Ready Leg for 3.5 Cr. Units on 18th May 1991
ii) that, in any event, lst Respondent has not proved that
3.5 Cr. Units were delivered on 18th May 1991 or on any other
date

ii1) the 1st Respondent has not proved that 2nd Respondent
made payment. for 3.5 Cr. Unilts to bthe 1sbt Respondent

iv) the 1lst Respo%d&nt has not proved that the Contract for
3.5 Cr. Units was performed by the 'Tst Respondent. eifther in
the alleged Ready Leg or the alleged Forward Leg

v) the 1lst Respondent has not proved the alleged netting off
of the alleged 2 Cr. Units Contract

vi) the 1lst Respondent has not proved that the transaction of
19th August 1991, in respect of 2 Cr. Units was his own
transaction.

vii) the lst Respondent has not proved routing of the alleged
tLransactions, of 3.5 Cr. Units or 2 Cr. Units, in either the
Ready IL.eg or the Forward Leg

vii) No reliance can be placed on the Computer data ~produced
by the 1st Respondent bhecanse:

4) No reliance can be placed on the evidence of  Mr. Ashwin
Mehta on contents of computer data as regards entering 1into
of the transactions

b) there is no evidence af the anthenticity or «orrectness

of contents of details, subsequent to entering into of the
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alleged ConbLracts i.e in respect of delivery instfuchions or
manner of performance of Contracts

) No evidence that after Computer data was seized by the
Income Tax Department, the 1lst Respondent had no access to
the Computers

d)  In any event, computer record is manipulated. There are
alterations, erasures and substitutions

e) the persons who fed in the data or some of the subsequent
ingstructions were not examined and thus no reliance can be

placed

f) Mr. Vishvesh Bhatt whd is alleged to have fed in the data
on instructions of Mr. Ashwin Mehta has not been examined

g) Computer data being an internal record cannot:  have the
effect of establishing the fact that the Contracts were
entered into and performed, particularly when certain
documents generated by the>C0mputer and admittedly sent to
LLhe 2nd Respondent is shown to have been not acted upon

9)  Even otherwise no reliance can be placed on evidence of
Mr. Ashwin Mehta as it is evasive, full of contradictions and
false

10) Witnesses necessary to prove case, though available, have
not been examined and therefore adverse inference must be
drawn against the lst Respondent

11) oOnly convenient documents have been produced in Court.
Other docunments though available have not been produced.

Therefare adverse inference must be drawn against the 1st

Respondent
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12) Allegation that transaction of 3.5 Cr. Unils is Ready
Forward Contract is not correct for the following reasons:

a) Factually nol proved to be a Ready Forward Lransaction

b) Dates of entering into the Ready leg and the Forward leg
are different

¢) According to 2nd Respondent, there is no Ready leg in
respect of 3.5 Cr. Units Contract. There is only a Forward
Contract for 3.5 Cr. Units in which the 1lst Respondent 1is
only a broker v

d) Even if there were two Contracts, one for purchase of 3.5
Cr. Units and one for Sale of 3.5 Cr. Units, they are
separate and independent

e) Even if if is assumed that the 1.5 Cr. Units éontract was
by. the lst Respondent, still the parties are different and
the guantity would be different

£) A Dividend Strip contract cannot be a Ready Forward
Contract

a) The 1.5 Cr. Units were already standing in the name of the
2nd Respondent and even otherwise, 1in a Dividend Strip
Contract, in order to avail of dividend and tax benefits the
Units have to be transferred into the name of the purchaser.
Title therefore passes on conclusion of the ReadybLeg.

h) The 1st Respondent has not acted as a principal in the
alleged transaction. He has acted as a broker and documents
and conduct support the fact that he is a broker

13) The Forward Contract of 3.5 Cr. Units exists. The 1st

Respondent has commikted a breach thereof. There was no
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demand for delivery, there wag no tender of paymeni,  Payment
is a precondilion to delivery or in any event to be performed
simultaneously. There «oan  thus be no «olaim to specific
performance

14) On 18th May 1991 the 2nd Respondent had purchased 3.5 Cr.
Units on behalf of its Portfolio Management Customer viz
SCICI, from SBI Capital Markets Ltd.

15) a broker is not entitled to enter into transactions of
the type as alleged in this‘Application. Court cannot presumne
illegality. Court has to proceed on assumption of legality of
transaction. Therefore the transactions are nét illegal

16) Applicant/lst Respondént are not entitled to return of
3.5 Cr. Units

17) In any event Court cannot Order return of 3.5 Cr. Units
without Ordering automatic and immediate restoration of
monies.

67. Mr. Shah submitted that the evidence of Mr. Ashwin
Mehta is unreliable and not truthful. Mr. Shah submitted that
in the letter dated 4th March 1993 there is no reference to
netting off. He submits that similarly in Mr. Harshad Mehta's
Affidavit 1in Reply there is no mention of netting off. He
submitted that in the letter as well as the Affidavit the
case is that there was delivery of and payment for the 3.5
Cr. Units. Mr. Shah submits that the letter dated 4th March
1993 and the Affidavit of Mr. Harshad Mehta belie Mr. Ashwin
Mehta's evidence of netting off. He submits that in the

letter and in the Affidavit the case is of delivery of and
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payment for 3.5 Cr. Unibts, He submitted that Mr. Ashwin
Mehta's deposition about netting off delivery and payment
is  contrary fo the case earlier made out. He submits  that
this shows that the case of netting off is false. I am unable
Lo accept this submission. By letter dated 4th March 1993, a
claim is being made "for reversal of 3.5 Cr. Units". This
claim was on the admitted Forward Leg. At this stage there is
no question of mentioning all details of the transacticn. AL
Lthis stage all that was required was to set out that there
was a Ready Forward Contract and that there was delivery and
payment in the Forward Leg. At this stage all that was
required  to  be  gel. out is that the Forward Lieg s not
performed. This was done. To be remembered that in their

reply to the Custodian the 2nd Respondents do not deny

existence of the Ready Forward Contract and admit that the

transaction was wikh 1st Respondent on a prinqipal to
principal basis. In the reply they claim that lst Respondent
was in default and/or set off. Thus till this stage it is
not denied that it is a Ready Forward Contract and that it is
with the 1sbt Respondent. Where then was the necessity to
explain details of how the transaction was performed. As we
have seen there has been netting off. By this, as set out
hereafter, there bhas been delivery of and payment for 3.5 Cr.
Units. Even the stage of Affidavit of 1st  Respondent the
position was the same. Therefore it was sufficient to say
that delivery of and payment for 3.5 Cr. Units were made, ag

indeed they were made, It is only when there is a denial of
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the Ready Leg and denial of thé fact that the transaction was

with 1st Respondent, that the need to explain delivery and

payment arose.

68. Mr. Shah submitted that there has been no delivery

and payment of 3.5 Cr. Units. He submits that it is an

admitted position that there was delivery and payment of only

1.5 Cr. Units. Mr. Shah submits that even if there was

netting off, still delivery and‘payment was of only 1.5 Cr.

Units and therefore 1lst Respondent and Custodian cannot claim

back 3.5 Cr. Units. I am unable to accept this submission

also. By netting off there is delivery and payment of 3.5 Cr.

Units. Under the Ready part of the Ffirst Contract 2nd

Respondents purchased from lst Respondent 3.5 Cr. Units at

Rs. 14.85 per Unit. Under the Ready part of the second

Contract they sold to lst Respondeﬁts 2 Cr. Units at Rs. 14,85
per Unit. Thus if delivery and payment were made in both,

then 2nd Respondents would have received 3.5 Cr. Units and

paid app. Rs. 51.97 Crs. They would then have delivered 2 Cr.

Units and received app. Rs. 29.7 Crs. Thus in effect they

would have retained only 1.5 Cr. Units and péid app. Rs. 22
Crs. This is exactly what happened by netting off. Looked at
from another point of view, 2nd Respondents have received 3.5
Cr. Units. This because they got delivery of 1.5 Cr. Units
and they kept the 2 Cr. Units which they would have had to
deliver under the 2nd Contract.

69. Mr. Shah next submitted that even if it is held

that on the Ready Leg there was delivery and payment of 3.5
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Cr. Units by way of netting off, still 1st Respondent or

" Custodian cannot claim 3.% Cr. Units unless it 1s established

thatt 1sl Respondent returned 2 Cr. Units in the Forward Leg
of the 2 Cr. Units Contract. He submitted that Mr. Ashwin
Mehta has admitted that he was not concerned with the
reversal Leg of thé 2 Cr. Units Contract. He submitted that
it 1is clearly established that 1st Respondent was not the
principal  in at least the 1 Cr. Units Contract between 2nd
Respondents and Canbank Financial Services  Ltd. He
submitted that the 1st Respondent has not returned the 2
Cr. Units. He submits that this is clear from the fact that
it was conceded by Mr. Jebthmalani that ﬂank Receipt: No. 53
(which was received by 2nd Respondents in the Reversal Leg)
did not helong to 1st Respondent. He submitted that the Deal
Slip Ex. R-1-0 shows Bank Receipt No. 139. He submits that
Mr. Ashwin Mehta admitted that this number was wrong. He
submitted that it 1is admitted that the correct BR No. is 339.
fle submitted that it is not proved that BR No. 339 - belonged
to the 1st Respondent. He submits that this «clearly shows
that the 2 Cr. Units were not returned by lst Respondent. He
submits that if that is so, then no claim can he made for the
entire 3.5 Cr. Units.

70. I am unable to accept this submission. In this
Application, we are not at all concerned with the Forward Leg
of 2 Cr. Units Contract. We are only concerned with the
Forward Teg of the 3.5 Cr. Units Conlract. Once it is  shown

Lhat  in the Ready TLeg 3.5 Cr. Units were delivered, 2nd
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Respondents have to  return 3;5 Cr. Units. There 1is no
application by 2nd Respondents for return of 2 Cr. Units.
There 1is nét.even a sel: off claimed. Thus even if in the
Forward Leg of 2 Cr. Units, 2nd Respondents had not received
delivery, their only right would be to make a claim, under
Section 11 of the Special Courts Act, for the 2 Cr. Units.
They cannot refuse to return 3.5 Cr. Units. If their
-arguments were to be accepted, it would amount to giving themn
preference and ‘a priority not permitted-by Section 11 of the
Special Courts Act.

71. Even otherwise there is fallacy in submission of
Mr. Shah. As isvseen there was routing. By means of routing
2nd Respondents have received 2 Cr. Units, 1 Cr. Units each
from Canbank Mutnal Fund T.td. and SRT Capital Market§ Ltd. It
makes no difference that lst Respondent was not the owner of
Units received by 2nd Respondents. Respondents No. 2 are only
concerned with recovering 2 Cr. Units. They are not concerned
with 1lst Respondent's arrangement with Canbank Mutual Fund
and/or SBI Capital Markets Ltd. Respondents No. 2 having
admittedly received 2 Cr. Units, cannot now refuse to return
3.5 Cr. Units.

72. Mr. Shah submitted that the case of there
being four transactions on 18th May 1991 is for the first
time made out in the Affidavit in Rejoinder and in -the
evidence of Mr. Ashwin Mehta. Mr. Shah submitted that for the
first time in evidence the case was made out that between 1st

May 1991 and 23rd May 1991, Harshad Mehta was out of India.
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fte submitted that this case was maae out only in order to try
and show that Mr. Ashwin Mehta had conducted, during this
period, money market operations on behalf of 1lst Respondent.
He submits that in evidence it is sought to be made out that
there were 4 transactions on 18th May 1991. He submits that
it is admitted that {n one of these 4 transactions, Harshad
S. Mehta was a Broker. He submits that the evidence of Mr.
Ashiwin Mehta shows that in respect of the alleged transaction
of sale by Respondent No. 1 to Respondent No. 2 of 3.5 Cr.
Unikts, there is one Delivery Order. He submits that jn the
beginning Mr. Ashwin Mehta deposes that there were two
Delivery Orders in the alleged Contract of Sale by 1st
Respondent to 2nd Respondents for 3.5 Cr. Units. He submits
that thereafter it is claimed that in respect of alleged
Contract of Sale by Respondent No. 2 to Respondent No. 1 of 2
Cr. Units, there are two Delivery Orders. He submits that
this shows how unreliable the evidence is. He submits that
the evidence of Mr. Ashw{n Mehta shows that the Delivery
Oraers were not performed and/or acted upon. He submits that

there is absolutely no documentary evidence in respect of tho

e st

alleged netting off. He submits that Mr. Ashwin Mehta has

admitted that he had no personal knowledge about the netting

| . . . . . . R .
%off. He submits that in his examination-in-chief, Mr. Ashwin
i

iMchta  purported to prove the various Deal Slips and details
| . .

\contained in those Deal Slips. However in cross-examination
%e subsequently had to adnit that certain portions at  the

koot of the Deal Slips, particularly those relating to
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delivery instructions and actu;I carrying out of delivery,
were not fed into the computer under his instructions. He
submits that Mr. Ashwin Mehta has admitted that at the time
the letter dated 4th. March 1993 was addressed to the
Custodian, the Deal Slipé were available with Respondent No.
1. He subnits thag these Deal Slips are internal records of
Respondent No. 1 and admittedly they have not been shown to
or sent to the Counter Party, i.e., Respondent. No. 2. He
submits that Mr. Ashwin Mehta has admitted the existence of
hand written Deal Tickets. He submits that Mr. Ashwin Mehta
has admitted that, particularly 1in respect of the contract
for 3 Cr. Units, a hand written DNDeal Ticket had been
prepared. He submits that these hand written Deal Tickets
and particularly the hand written Deal Ticket for 3.5 Cr.
Units Contract have not been produced in Court and have been
suppressed. He further submits that the evidence of Mr
Ashwin Mehta shows. that it is not at all possible to find out
whether Respondent No. 1 had sufficient stock of Units and/or
capacity to fulfill the alleged contract of 3.5 Cr. Units.
He submits that Mr. Ashwin Mehta has admitted that it is not
possible to find out whether Respondent No. 1 had a stock.
He further submits that in cross-examination it is admitted
by Mr. Ashwin Mehta that no consent in writing was taken from
Respondent No. 2 for Respondent No. 1 to act as a principal.
He submits that in the letter to the Custodian, dated 4th

Mavrch 1993, as  well as in the Affidavits (iled Ln this

Court, the case of Respondent No. 1 has been that the
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contract for 3.5 Cr. Units was concluded on 18th May 1991.
e submits  thatt Mr. Ashwin  Mehta  has  then  conbradicted
himself and stated that the alleged Ready Leg was negotiated
and concluded on 8th May 1991. He submits that +this 1is
directly contrarx to the case made ont in the Affidavits
filed before this Court and in the letter to the Custodian.
He further submits that the Deal Slips (Exs. R-1-K) show that
the contract for 3.5 Cr. Units was arrived at on 8th May
1991. He submits that this itself shows the falsity of the
case of Respondent No. 1. He further submits that Mr. Ashwin
Mehta has admitted that from time to time the entries in the
computer were erased, altered or changed and that delivery
instructions were subsequently fed in and also altered. He
submits that in para 25(a) of the Affidavit-in-Rejoinder

dated 16th January 1995 of Respondent No. 1, it is stated as

follows:

"(a) That on 18th May 1991 c«itibank contracted
another Ready Forward Transaction in 2 Cr. Units
wherein they sold dividends for 2 Cr. Units under a
dividend strip transaction for a period of 90 days.
I say that it was contracted that Respondent No. 2
would sell 2 Cr. Units under the Ready Ley at a
base rate of Rs. 14.85 and buy back the same 2
Cr. Units on 16.8.1991 at Rs. 13.85. 1 say that
this deal was transacted on behalf of Respondent
No. 2 by Shri Prashant Purkar, the same dealer who
had contracted the aforesaid R/F transaction for
the purchase of 3.5 Cr. Units. 1In essence on 18th
. May 1991 Citibank purchased dividend for 3.5 Cr.
Units under a long dividend strip and sold dividend
for 2 Cr. Units under a short dividend strip, both
transactions being in the nature of Ready Forward
only. I say fthat initially Respondent No. 2 agreed
to  tender delivery of 2 Cr. Units o UCO Bank and
therefore a delivery order for the same was issued
to them which was duly acknowledged as received. T
say that subsegquently the dealer of Respondent No.

2 suggested bto minimize the deliveries and exchange
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of Bank Receipt more so since book closure was a

few days away and conveyed that since hoth the

transactions were entered into with me as a

principal ‘we should net off the delivery of the

above two transactions by forwarding delivery of

only 1.5 Cr. Units standing in their name and lying

with me in my stock. I say that therefore a second

delivery order for 2 Cr. Units in place of UCO

Bank's delivery order was also issued to Respondent

No. 2 whose receipt is duly acknowledged....." ’
He submits ‘that the evidence of Mr. Ashwin Mehta is contrary
to what is stated in para 25(a). He submits that Mr. Ashwin
Mehta first tried to make out that there were two Delivery
Orders in respeck of the Contract of 3.5 Cr. JUnits. He
submits that when he could not sustain that case, he adnits
his mistake and then claims that the Delivery Order to UCO
Bank was the second Delivery Order. He submits that this is
directly contrary to what is stated in the above para. He
submits that Mr. Ashwin Mehta in his evidence deposes that
both the Delivery Orders were issued prior to netting off
having taken place. He submits that in the Affidavit it is
categorinally admitted that the second delivery Order was
issued after netting off had taken place.
73. He further submits that during his evidence Mr.
Ashwin Mehta tries to make out as if the amounts paid by
State Bank of Tndia for purchase of 1.5 Cr. Units on 18th May
1991 and 2 Cr. Units on 19th August 1991 were credited into
the account No. 8710 of Harshad S. Mehta with the State Bank
of India. He submits that this is proved to be false by the

statemenl of account Ex. R-2-G. He submits that Ex. R-2-G

clearly shows that on the concerned dates tthe amounts paid
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for purchase of securities have not been credited into
Harshad §. Mehbta's Accounl Ne. 8710 with State Bank of Tndia.
74. He further submits that Mr. Ashwin Mehta has
admitted that one Mr. Pankaj Shah was familiar with accounts
and concerned with.delivery. He submits that Mr. Hitendra
Mehta was allegedly concerned with the extension on 16th
August 1991 and the alleged reversal on 19th August 1991. He
submits that one Mr. Parag Mehta and Mr. Atul Parekh wereo
allegedly con;erned with delivery. He submits that
admittedly all these persons are still available. He submits
that significantly their evidence has not been Jled because
they would not have supported Mr. Ashwin Mehta in this false
story.

75. He further submits that the documents thch could
and should have been produced and which were within the
control and possession of Respondent No. 1 have been held
back from the Court. He submits that the 1lst Respondent did
not.  produce the Bank slLatemanl of account of Respondent  No.
1. THe submits that this was hecause the statement belied the
evidence of Mr. Ashwin Mehta. He submits that it 1is the
Respondent No. 2 who had to call upon the Respondent No. 1 to
produce the Bank statement. He submits that for all the
above reasons, the evidence of Ashwin Mehta cannot be relied
upon at. all. He submits that this clearly shows the evidence
is entirely unreliable and full of controversies.

76. Mr. Shahl further submits that the oral evidence

of Mr. Ashwin Mehta mast be considered in light. of  bthe facot
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that documents which should have been produced and witnesses
who  should have been examined have not been prodncnd and/or
examined. He submits that the hand written Deal tickets,
Bank Statements of Accounts, tabulated statements allegedly
sent to the State Bank of India (as deposed to on page 62 of
the Notes of Evidence), Contract Note of Canbank Financial
Services Ltd. and second Delivery Order in respect of the

Contract of 3.5 Cr. Units have not been produced. He submits

.Lhat under Rule 15 of the Securities Contract Regulation

Rules, every Broker is required to maintain clients' ledgers
and general ledgers. He submits thaé this is the record which
has to be mandatorily maintained. He submjﬁs that such
records must exist bnt have not been produced because they
would show that Respondent. No; 1 acted as a Broker.

77. As regards documents not being produced, Mr. Shah
subnitted that the hand written Deal Tickets have not been
produced. He has also submitted that on page 33 of Notes of
Evidence it was admitted that it is not possible to find out
i1f  stock was .avai]able. He submitted that records of
available stock have not been produced. He further submitted
that the statement of account No. 8710 in the State Bank of
India was kept back and was not produced until it was called

for by the 2nd Respondents. He has also submitted that on

' page gﬁ of the Notes of Evidence of Mr. Ashwin Mehta, has

———

admitted that in A routing transaction, there would be debit
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and credit vouchers and Delivery Orders. He submitted that

ihere would also be Bank Statements given by the routing
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Banks . He submitted that none of these documents have been .
produced in order to prove routing. He submitted that on 3
page 46 of the Notes of Evidence, it has also been adnmitted {
that so far as State Bank of India is concerned, at the end i
of every day, tabulated statement was sent by Mr. Harshad g
Mehta to the State Qank of India. He submitted that these
statements would have also shown whether there was any

routing. He submitted that these tabulated statements have

)
i

| also not been produced. He further submitted that Mr. Ashwin

Mehta has admitted on page 46 of Nétes of Evidence that in
respect of routing through SBI Capital Markets Ltd., there
would be Purchase and Sale Contracts and Delivery Orders. He
fsubmitted that none of these have been produced. He further
; submitted that Mr. Harshad Mehta's books of account would

f show whether brokerage has heen received. He submitted that

significantly the books of account have not been produced.

e e e 2 s .

He also submitted that even in respect of Canbank Mutual
Fund, there could have been Purchase and Sale Contracts and
Delivery Orders. He submitted that these documents could
have been got produced through Mr. Vernekar at the time he
came to give evidence. He submitted that very significantly
none of these documents have been produced. Mr. Shah also
submitted that on page 89 of the Notes of Evidence, Mr.

Ashwin Mehta has admitted that there was a second Delivery

Order 1in respect of 3.5 Cr. Units Contract. He submitted
that this Delivery Order has not been produced. ;;

78. He subnits that apart from the above documents not
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being produced, Mr. Pankaj . Shah, Mr. Vishwas Bhatt, Mr.
Bitendra Mehta, Mr. Parag Mehta, Mr. Atul Parekh and Mr. S.
Indﬁrkar were all persons who have personal kﬁowledgé and who
were available to give evidence and have not been examined.
He submits that this is because had these persons been
examined they would not have supported Mr. Ashwin Mehta. He
submits that all the above clearly establishes that the
evidence of Mr. Ashwin Mehta is unreliable.

79. Mr. Shah next submits that the computer records
produced by the Respondent No. 1 are unreliable. He submits
that in the Ruling which appears on pages 117-118 of the
Notes of Evidence, this Court has already held that Mr.
Ashwin Mehta had no personal knowledge regarding deliveries.
He submits that this Ruling makes it clear that there has
been no proof regarding the entries pertaining to deliveries
and netting off in the alleged ‘Deal Slips. and computer
‘records cannot be deemed to be reliable. He submits that the
person who .is supposed to have fed in the data into the
computer was one Vishwas Bhatt. He submits that it is only
Mr. Vishwas Bhatt who could have deposed to the truth of the
contents of the Deal Slips. He submits that édmittedly Mr.
Vishwas Bhatt was still available with Respondént No. 1. He
submits that the Court must therefore draw an adverse
inference that if Vishwas Bhatt were examined, he would not
have supported entries made in these Deal Slips. He further

submits that in respect of these transactions, there would be

hand written Deal Tickets. He submits that hand written Deal-
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Tickets would be primary evidence and the computer Deal Slips
would only be corroborative evidence. He submits that
significantly the hand written Deal Slips have not been‘
produced in Court. He submits that in his evidence on pages
91, 93 and 102 of the Notes of Evidence, Mr. Ashwin Mehta has
admitted that there were erasers and changes in the computer
Deal Slips. He submits that Mr. Ashwin Mehta has already
admitted that there is no method of verifying whether what is
eﬂteréd into the computer is correct. He submits that on
pages 109 to‘ill of the Notes of Evidence, Mr. Ashwin Mehta
finally had to admit that wrong Bank Receipt No. 139 has been
mentioned in the Deal Ticket. He submits that Mr. Ashwin
Mehta has admitted that there are alterations, additions and

alienations in the computer records.

80. To be noted that the computer records have been

----- e - b e R e 0 1

used only as corroborative evidence. They merely support

other positive and clinching evidence. The fact that one
mistake ' is shown does not detract from their corroborative
value. Also to be noted that since 1992 1st Respondent has
had no access to the Computers. It is the Custodian who has
taken out the Deal Slips for purposes of this Application.
These therefore are récords which were fed in in 1991 i.e. at
a time when there was no dispute between the parties and when
nobody could have imagined that this Court would be
established and/or that it would declare all Ready Forward
transactions to be illegal. In my view the computer records

of 1lst Respondent cannot be said to be unreliable.
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81. Mr. Shah submits that by reason of the above
documents and evidence having been held back, an ad?erse
inference must be drawn against Respondent No. 1. In support
of his submission that an adverse inference must be drawn, he
relies upon the authority in the case of ATYAM VEERRAJU Ve
PECHETTI VENKANNA reported in A. I. R. (1966) S. C. Pg. 629
wherein it has been held as follows (at Pg. 633):

...+ The most striking feature of this case and
the thing which tilts the scales against the
defendants 1is the non-production of this Sanad.
The defendants have deliberately withheld this
document. We should, therefore, make every
presumption against them to their disadvantage
consistent with the facts. We hold that the
document, if produced, would have shown that the
tenancy 1is not permanent....." .
82. He also relied upon the authority in the case of
DR. C. A. CHERIAN v. A. MENON reported in A. I. R. (1963) S.
C. Pg. 128 wherein also it has been laid down that if a
document had been suppressed, it would be legitimate to
assume that it was so done, it would go against a party.
83. Mr. Shah also relied upon the authority in the
case of COMMISSIONER OF INCOME-TAX v. BEST & CO. PVT. LTD.
reported in A. T. R. (1966) S. C. Pg. 1325. 1In this case
also, the Supreme Court has held that the failure to put
material in the exclusive possession of a party must lead to
a drawing of an adverse inference against that party.
84. He also relied upon the authority in the case of

SITA MAHARANI v. CHHEDI MAHTO reported in A. I. R. (1955) S.

C. Pg. 328 where also it has been held that if documents are

withheld that an inference might well be drawn that had they
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haen  produced,  they  would.have gone against. A  party. He
submits that on the above facts and authorities of law, this
Court must draw an adverse inference that if these documents
had been produced or witnesses called, they would have shown
that no transaction as alleged could have taken élace. He
submitg that in any evenlt, an inference must be drawn that
Respondent No. 1 did not act as a principal in this
transaction.

85 T am unable to accept the submissions of Mr. Shah.
In my view, the évidence of Mr. Ashwin Mehta has been
reliable and truthful. In spite of extensive Cross-
examination running into almost 100 pages of Notes of
Evidence, the deposition of Mr. Ashwin Mehta has not been
shaken at all. A minor human error like wrong Bank Receipt
number appearing in Ex. R-2-0 can hardly be said to discredit
the evidence of Mr. Ashwin Mehta., Also to be remembered that
this is at the time of delivery in the Forward Leg of the 2
Cr. Units Contract. This at the time when Mr. Ashwin Mehta
was not concerned with the execution of the Contract. 1 see
no substance in the allegation that the evidence of Mr.
Ashwin Mehta has been contrary to para 25(a) of the
Affidavit-in-Reply filed by Mr. Harshad Mehta. If para 25(a)
is read, it is ciear that there is some mistake in that para.
The portion of para 25(a) which was referred to by Mr. Shah
has been reproduced hereinabove. As is seen, para 25(a)
seems to suggest that after it was agreed that there would be

netting off a second Delivery Order for 2 Cr. Units was
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Xiissued. It is obvious that after netting off, there could
%Enever be a‘aelivnry Order for 2 Cr. Units. TIn my view, Mr.
Ashwin ~Mehbta was guit.e right when he deposed that both the
Delivery Orders in respect of Ready Contract for 2 Cr. Units

wereidelivered prior to the Betting off being agreed.

86. et us first take Mr. Shabh's first submisgsion
about the above persons being available and not being
examined. In mny view, it is not necesséry for a party to
keep on leading unnecesééry evidence of numerdus persons even
after the case has been proved by competent witnesses. It is
not at all necessary that all persons having knowledge or who
have had anything to do with the transaction should always be
examined. All that is necessary is to leéds such evidence as
is necessary to prove the case. As has already set out
hereinabove, ' persons having personal knowledge, viz., Mr.
Ashwin Mehta and the delivery boy Mr. Tenghti were examined.
Relevant  documents necessary to prove the case have Dbeen
tendered and marked as Fxhibits. The oral evidence along with
documentary evidence has estahlished the case of the 1st
Respondent. Tf thal be so, where is the question of leading
evidence of other persons. There woqld he no purpose in
leading evidence of more witnesses.

87. Mr. Ashwin Mehta has given positive evidence based
on personal knowledge'upto the stage of netting off on 18th
May 1991. Upto ‘thisvstage everything was done under his
instructions. The only aspect on which Mr. Ashwin Mehta did

not have any personal knowledge was in respect of the
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delivery during Lhe Forward TLeg of the 2 Cr. Units Contracts.
However, even in respect thereof, Mr. Ashwin Mehta has, to
his personal knowledge, stated that the vamounts received
under the two 1 Cr. Units have been credited into Mr. Harshad
Mehta's account. As stated above, this has not even been
challenged in cross-examination. There being no challenge to
these statements, in my view, Mr. Jethmalani is right when he
submitted that it was not necessary to lead any further
evidence. .Mr. Jethmalani was right when he submitted that if
these statements were not challenged, then the lst Respondent
could take it that the 2nd Respondents were accepting the
statement of Mr. Ashwin Mehta. 1TIn my view, Mr. Jethmalani is
right when he submitted that question of leading further
evidence in respect of deliveries under the Forward Contracts
of 2 Cr. Units would have only arisen had, the statement of
Mr. Ashwin Mchta that the amounts of those transactions were
credited into Mr. Harshad Mehta's account been challenged.
In my view, Mr. Jethnalani was right when he submitted that
if  the statement, that. these amounts werre credited into Mr.
Harshad Mchta's accounl. were accepted, that by itaelfl would
prove that the two 1 Cr. Units Contracts were Contracts in
which Mr.  Harshad Mehla was a principal. Also Lo bhe  noled
that in their Affidavits in Reply 2nd Respondents do not deny
that 1st Respondent was the principal in the Contract for 2
Cr. Units. Thereafter during his evidence Mr. Shiva nowhere
states categorically that the lst Respondent wasLa principal

.47 in the Contract for 2 Cr. Units. As usual Mr. Shiva only
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makes the following guarded statements on Pgs. 153 and 154 of

the Notes of Evidence:

Thus

"Based on records, I can say that the contract for
sale of 2 .Cr. Units to Harshad 8. Mehta as a
principal ab the rate of Rs.14.85 is not reflected
in any Deal Slip, or other documents, or any
computer entry or data of Citi Bank.

Recess : -

After Recess : :

(Witness now says : By Bank records I mean the
Deal Slips, the Computer Records, the Custodial
Records and such other documents as per prepared
by Citi Bank in usual course of business in ‘regard
Lo such transactions.

(Examination in Chief continued.)

In respect of the alleged ready contract for 3.5
Crs. Units, Citi Bank had received a Delivery Order
from Harshad S. Mehta.

(Witness is shown Exh. R-1-F.)

This is the Delivery Order which was received by
citi Bank. As per  the Bank records this
transaction does not seem to have been effected.

Tn respect of the alleged contract for sale of 2
Cr. Units Citi Bank had received three documents.
Citi Bank had received one Contract Note and two
Delivery Orders. One Delivery Order was favoring
UCco Bank, the other Delivery Order was favoring SBT
Capital Markets,

(Witness is shown Exhs. R-1~C, R-1-H and R-2-D.)
This is the Contract Note and the two Delivery
Orders. These documents relate to the alleged ready
leg.

Citi Bank had also received a Contract Note for the

- forward leg of the alleged transaction of 2 Cr.

Units.

(Witness is shown Exh. R-1-D.)

This is the Contract Note for the forward leg. Citi
Bank has its own documents which show Harshad §.
Mehta as a broker in the purchase of 2 Cr. Units by
Citi Bank.

There are no documents of Citi Bank which show

Harshad S. Mehta as a principal in the contract of
purchase of 2 Cr. Units." A

except  for gqguarded statement that there are

no

documents of Citibank showing that 1st Respondent was

principal, it  has not been categorically denied that

a

1lst

Respondent was the principal counter-party in the Contract
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for 2 Cr. Unitsp This in séite of fact the in the Forward Leg
of 2 Cr. Units Contract there were documenﬁs with 2nd
Respondents. Even baéed on those documents Mr. Shiva does not
categorically deny that lst Respondent was the principal. To
be remenbered that evidence of Mr. Vernekar was led,}but Mr .
Shiva chose nn; to state on oath that 1st Respondent was  not
the principal.

88. As regards the subnission that relevant docunents
have not been produced, in my view, all documents necessary
to prove the case have been produced. So far as hand written
Deal Tickebts are concerned, Mr. Ashwin Mehta has
categorically stated that these were not available.
Similarly in respect of records mandatorily required to be
maintained, Mr, Ashwin Mehta has stalbed Lhat such record wag
not maintained. As regards Purchase and Sale Contracts with
SBT Capital Markets Ttd. and UCO Bank, these were only
necessary  for Lhe purposes of proving routing. If routing
has already been proved by other documents, then it was
absolutely unnecessary to produce these documents. In any
event,, these are not documents on which the 1lst Respondent
was relying. If the 2nd Respondents wanted to test the case
of  the 1lsk Respondent, they could have called upon the 1st
Respondent to produce those documents. Very significantly
that has not been done. What these arguments about the non-
production of documents overlooks is that the relevant
contemporaneous documents proving the existence of the

Contracts have been produnced and admitted in evidence. Oncaoe
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that is done, there is no necéSQity to produce any further
documents. Under Lhése circumstances, no adverse inferenco
can be drawn against the 1st Respondent.

89. on the other hand, all the authorities c¢ited by
Mr; Shah apgly with full vigor against the'2nd 'Respondents.
It is quite clear that the 2nd Respon@ents have suppressed
from Court relevant documents. It has been proved that the
0rig}na1 Contract Note, copy of which is marked as Ex. R-1-A
wAas sent to and received by 2nd Respondents. Very
significantly the Original Contract Note is not produced.
The only reason that the Original Contract Note would not be
produced is because there will be an endorsement on the
original showing that this Contract had been netted off.
Also as set out hereinabove, the original Contract Note for
Forward Contract of 2 Cr. Unité has not  been -produced.
Admittedly this was received by 2nd Respondents. As set oub
above, on the very first occasion, when they were called upon
to produce this, a statement was made to Court was that at
present 1t was not available in Court. Thereafter on the
ﬁext day, the Court was informed that the original was not
‘Lraceable. Tt is clear that there had been second thoughts,
probably because this also showed a netting off. The
Janakiraman Committee Report clearly shows that data was
stored in Front Office computer. In fact an entire list of
Contracts, not recorded on the Back Office computer, was

submitted bto the Reserve Bank of Tndia. Yet: before this

Sﬁ‘ Court, no data stored in Front Office computer has been
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produced. It is clear that the Front Office computer data
has  been  suppressced from Lhis Court.. The only reason  why
this would be done is because the Front Office computer data
would show the nxiéhnnae of these Contracts and would show
that there had been netting off. Even in respect of the
alleged 1.5 Cr. Units Contract, very significantly the Cost
Memo has not been produced by 2nd Respondents. This because
the Cost Memo of State Bank of India would show that the 1.5
Cr. Units were delivered as and by way of netting off. To be
remembered that Mr. Shiva has admitted in his evidence that
it would be very rare that the Cost Memo would not be issued.
Apart from the documents not having been produced, persons
who had personal knowledge and who were available to give
evidence have not been brought to give evidence. The person
who entered into the Contracts was Mr. Prashant Purkar. He
was the Dealer at the relevant time in the office of the 2nd
Respondents. Tnitially Mr. Shiva tries to make out as if Mr.
Purkar was not available to give evidence. However, in
cross-examination he had to admit that Mr. Purkar is still in
Bombay. Mr. Shiva is asked whether he has spoken to Mr.
Purkar. His deposition makes interesting reading. This
portion of the evidence is on Pgs.. 219 and 220 of the Notes
of Evidence. Tt is as follows:
"As far as T know Mr. Prashant Purkar works for

PEREGRINE CAPITAL MARKETS. He is stationed 1in
Bombay.
Q: Have you personally spoken to Mr. Purkar
about the transaction in question ?
A: T cannob say.
(Question is  again repeated to the witness.)
: T am not in touch with him.

f7 A
§§

<
.
S

A+

 (sopprs

Lo

e




0
3]

(Question is repcated to the witness.)
A I do not remember. '
P.C. It is c«lear that the witness is prevaricating
and nof answering the guestion. _

I do not know if anybody else from Citi Bank
spoke to Mr. Prashant Purkar.

(Witness is shown pg. 207 of Notes of
Evidence where in he has deposed that Citi Bank had
made enquiries from Mr. Prashant Purkar.)

The statement on Page 207 of the Notes of
Evidence is based only on the note prepared by Mr.
Prashant Purkar. I do not know when the enquiries
were made and who made those enquiries.

0: According to you does the note of Mr.
Prashant Purkar show that Citi Bank made enquiries
with Mr. Prashant Purkar ?

A: I do not renmenmber."
WaLchiné the demeanor of the wilkness, it was very clear to
Court. that Mr. Shiva has spoken to Mr. Purkar. Mr. Shiva must
obviously has spoken to Mr. Purkar about phe subject-matter
of this Application. If Mr. Shiva had conﬁacted Mr. Purkar
about some other unconnected matters, then he would have

openly said so and not prevaricated as he has done. On his

own showing Mr. Shiva was not involved at a stage of taking

the opinion of Mr. Justice Tulzapurkar (Retd.) or at the stage

of sending a reply to the Custodian. On his own showing, Mr.
Shiva starts looking at the record only in 1995. It therefore
becomes very clear that having contacted Mr. Purkar, the
evidence of Mr. Purkar is still not beinélled. It therefore
becomes very clear the only reason why the evidence of Mr.

Purkar was not led was because Mr. Purkar would have

confirmed the transaction and the netting off.
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90. Apart from Mr.. Purkar, there is also one Mr.
Pareejat Singhal. He 1is also the Vige President of 2nd
Respondents. He has addressed the letter dated 19th April
1993 to  the Custodian. He has made the admission to the
Custodian that the lst Respondent was the Principal Counter
Party in the Forward Contract of 3.5 Cr. Unitg. He also 1is
Lhe person who along with Mr. Rajagopal Jayaram has affirmed
all Affidavits in this Application. Admittedly Mr. Singhal
and Mr. Jayaram are available to give evidence. Mr. Singhal
would have been the best person to explain the basis on which
he made the admission. For obvious reasons, he 1s not

examined even though he is admittedly still available.

91. Further there were Officers of 2nd Respondents
who sought opinion from Justice Tulzapurkar (Retd.)
and who informed Justice Tulzapurkér (Retd.)
that the Forward Contract of 3.5 Cr. Units was
with lst Respondent . Those Officers are still  available.
They have nolt. bheen  examined. Mr. Shiva has in his
evidence admitted that some of the ‘Back O0ffice Dealers,
who were working there in 1991, are still available.

Not a single one of the Officer or Dealer working in
the Back Office at the relevant time has been examined

Lo prove the alleged computer records tendered in Court. Mr.
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shiva has also, on page 212-of the Notes of Fvidence, given
the names of all the Frontuoffice Dealers at the relevant
time. Tt is not even the case of the 2nd Respondents that all4
th&s®q are nobt available. Yet none of them have been
examineé. This 1is a case where the 2nd Respondents have
suppressed relevant documents and not led evidence of persons
having personél knowledge. This even though they are
available. Mr. Shah was right when he subnmitted that the
Court has to draw an adverse inference. The only thing is
that the adverse inference, which the Court has to draw, is
against 2nd Respondents.

92. Mr. Shah submits that Respondent No. 2 have led
the evidence of their Vice President Mr. Shiva who has
deposed about the practice and procedure followed by
Respondent No. 2. He submits that evidence of Respondent No.
2 establishes that there are no documents or records to prove
the alleged Ready T.eg of 3.5 Cr. Units Contract or the
alleged Ready Forward Contract for 2 Cr. Units. He subnits
that Respondent No. 2 have also led evidence of one Mr.
Vernekar which shows that in the part of reversal of the 2
Cr. Units Contract Canbank Financial Services were principal
counter-party and Harshad Mehta was merely a Broker. Mr. Shah
submitted that the evidence of 2nd Respondents is very
reliable and should be accepted. As stated above the evidence
of Mr. Shiva is most unreliable. He deposes to nothing from
his personal knowledge. He only makes insinuations and

suggestion which in most cases are shown to be false. When
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cornerad  he regularly provaricates. Through him a munbey  of
documents have been got groduced. The Court 1s not making any
commants  on those documents as they form the subjeclt matter
of another oOrder  which the Court is  proposing to pass
separately. The Court is not making any comments in this
Judgment and passing a separate Order at the request of Mr.
Shah. At thks stage all that needs to be mentioned 1is that
2nd Respondents have tendered a number of documents. As these
were not proved, at request of Mr. Shah and as there was no
objection from Mr. Jethmalani, they were marked as FExhibits
only to show that they exist today in the records of 2nd
Respondents. Mr. Jethmalani had referred to the various
Exhibits of 2nd Respondent to show how they were unreliable.
Mr. Shah had submitted that as they were being referred to,
hy Mr. JeLhmalani, they should now be deemed proved and
should be properly marked. This contention was rejected. As
the documents  were marked for a limited purpose, Mr
Jethmalani was entitled to show that even for that limited
purpose they were unreliable. However as stated above that

will form part of a separate Order which the Court proposes

to pass.

93. Mr. Shah has also submitted that what is mentioned
in the Opinjion given by Justice Tulzapurkar (Retd.) (BEx.
R-1-N) does not. amount  to  an  admission. He drew the

attention of the Court to Section 17 of the Evidence Act and

submitted that the statements in Ex. R-1-N do not amount to

an admission for the reasons thal the Opinion does not state
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whether the statenments contained therein were made on the

basis of personal knowledge or on record. He submitted that
Qhat is  reprodnced  in Ex. R-1-N is merely - an  opinion of
Justice Tulzapurkar (Retd.). He submitted that the truth of
the contents of the Opinion have not beeh proved. He
submitted tbat Counsel, i.e., Justice Tulzapurkar (Retd.)
should have been called to give evidence and to prove the
contents. He submitted that it is the possible that Justice
Tulzapurkar (Retd.) may have misunderstood the facts as told
to him./ He submitted that had Justice Tulzapurkar (Retd.)
being called to give evidence, then ‘all these could have bheen
clarified from him in cross-examination.

94. Mr. Shah relied upon the authority in the case of
SAHOO v. STATE OF UTTAR PRADESH reported in A. I. R. (1966)
8. C. Pg. 40, 1In this case, the Supreme Court has held that
a statement is a genus, the admission is the species and the
confession 1is the sub-species. The Supreme Court has held
that a communication is not an essential ingredient of the
concept of “confession'. The Supreme Court has held that
they are placed in the category of relevant evidence by the
Evidence Actt, presumably on the  ground that, being
declaral ions against Lhe interesl.of the person making  them,
they are probably frue. The Supreme Court has held that
their probative value does not depend upon their
communication te another, though just like any other piece of

evidence, they can be admitted in evidence only on proof.A

The Supreme Court has held that proof in case of oral
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admission or confession can be offered only by witnesses  who
heard the admissions or confession, as the case may be.

95. Mr. Shah also relied upon the authority in  Lhe
case of DUNDABAHADUR SINGH v. DURGA PRASAD SINGH reported in
A. I. R. (1953) Patna Pg. 346. 1In this case it has been
held that an admission cannot be proved by recitals in a
Judgment .

96. Mr. Shah also relied upon the authority in the
case of MOLAR v. RAM PARSHAD reported in A, I. R. (1927)
Lahore‘ Pg. 377. In this case it has been held that where a
previous admission of a party is sought to be used against
him, the statement containing the admission must be put in.
It is held that the Court's Order referring to the admission
is not sufficient proof.

97. Mr. Shah also relied upon the authority in the
case of M. MANOHARAN CHETTI v. C. COOMARASWAMY NAIDU & SONS
reported in A, T. R. (1980) Madras Pg. 212. 1In this case it
has been held that the admission must be clear and
unambiguous. In this case it has been held that for a Court
to draw an adverse inference on the basis of what is stated
to have been admitted, the admission must be uneguivocal and
comprehensive. Tt is also held that the admission must go
the whole-hog, as it were, on the point of issue.

98. Based on the above authorities, Mr. Shah submitted
that, even if there is an admission, in the Opinion of
Justice Tulzapurkar (Retd.) this admission is anly a piece

of evidence. He submitted that admission has to be weighed
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alonyg wilh other ovidenco. e submitted that i the
admission is contrary to the other evidence, then the other
evidence must be accepted.and reliance cénnot be placed only
on the adnmission. He submitted that in this case, the other
evidence clearly shows that Harshad S. Mehta was merely a
Broker. He subnitted that in any event there was no clear
and  unambiguous admission. He submitbted that para 2 of  the
opinion of Justice Tulzapurkar (Retd.) stales that Harshad S.
Mehta was merely a Broker. He submits that therefore Opinion
does not c«learly and unambiguously show tHat there was an
admission before Justice Tulzapurkar (Retd.) that Harshad
Mehta waé a Principal.

99. _ Mr. Shah further submits that even if it is taken
for granted that‘the admission is proved, still the Court
must consider whal: weight is to be given to that admission.
In support of this submission, he relied upon the authority
in the case of PREM EX-SERVICEMAN CO-OP. TENANT FARMING
SOCIETY LTD. v. STATE OF HARYANA reported in A. T. R. (1974)
8. C. Pg. 1121. 1In this case the Supreme Court has held that
it 1is well settled that the effect of an alleged admission
depend upon the circumstances in which it is made.

100, Mr. Shah also relied upon the authority in the
case of NAGUBAI AMMAL v. B. SHAMA RAO reported in A. I. R.
(1956) S. C. Pg.593. 1In this case, the Supreme Court has
held that admission is not conclusive as to the truth of the
matters stated therein. The Supreme Court has held rthat it

is only a piece of evidence, the weight to be attached to
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which must depend on Lhe circumstances under which it 1s
made, The Supreme Court has held that even admission can he
shown to be erroneous or untrue, so long as the person to
whom it was made haé nét acted upon it to his detriment. Mr.
Shah submitted that in this case, the opinion was sought as a
result of the claim made by Mr. Harshad Mehta by his letter
dated 4th March 1993. He submitted that this claim was made
only .on the basis of Forward Leg not having performed. He
submitted that the opinion of Justice Tulzapurkar (Retd.) was
taken in the context of the claim made by lst Respondent. He
submitted that reply to the Custodian is also on the basis of
the claim made by lst Respondent. He submitted that this
admission, if any, must be restricted to Forward Countract of
3.5 Cr. Units.

101. Mr. Shah further submitted that merely because the
opinion  had been marked without any objection it  does nol
mean that the contents of the opinion are admitted by 2nd
Respondents. In support of this submission, he relied upon
the authority in the case of SANJAY COTTON CO. v. M/S.

OMPRAKASH SHIOPRAKASH reported in A. I. R. (1973) Bom. Py

40.

102, As  against  this, Mr. Joshi has submitted that
Lhere arve  olear, nnambignous and uneguivocal admission  botl

in  the Opinion given by Justice Tulzapurkar (Retd.), as well
as in the 2nd Respondents' reply to the Custodian. He

submits that the admissions are clearly to the effect thal in

the Forward Contract, for 3.5 Cr. Units, Harshad S. Mehta 1is

T R TR
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A Principal. e submits that in the entire evidence given on

behalf of the 2nd Respondents, there is not even a suggestion

that the admission set out by Justice Tulzapurkar (Retd.) was

not made to him. He submitted that in the evidence there is

no suggesbtion that Justice Tulzapurkar (Retd.) had

misunderstood the statement made to him.

103. | ‘Mr. Joshi relied upon the authority in the case of
THIRU JOHNA v. THE RETURNING OFFICER reported in A, T. R.

(1977) S. _C. Pg. 1724. 1In this case, the Supreme Court has

held that ﬁn admission, though not conclusive, is the hest

evidence. The Supreme Court‘has held that An admission

shifts the onus on to the maker and until the facts are

rebutted they must be taken to be established.

104. Mr. Jethmalani supported Mr. Joshi and further
subwnitted that. once a document is marked as an Exhibit,

without any objection, the party waves formal proof of two

things, viz.,

(1) that the document was executed by the other; and

(2) proof of contents of that document.

He submitted tﬁat Juétice Tulzapurkar (Retd.) was not called

into the box because 2nd Respondents waved necessity to do so

by allowing the Opinion to be marked by consent. Mr.
Jethmalani submitted that having consented to the Opinion i
being marked as an Exhibit, it did not lie in the mouth of

the 2nd Respondents to say that the contents are not proved.

105. In support of his submission, Mr. Jethmalani

relied upon the authority in the case of SHIB CHANDRA SINGHA
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v. GOUR CHANDRA PAUL reported in A. f. R. (1922) cal. Pg.

160. In this case it has been held that where a piece of

evidence, not proved in the proper manner, has been admitted

without objection, it is not open to the opposite party to

challengé it at a later stage of the litigation.

106. Mr. Jethmalani also relied upon the authority in
the case of SHiVALINGAPPA MAHALINGAPPA v. SHIVALINGAPPA

MURTEPPA reported in A. I. R. (1946) Bom. Pg. 193. 1In this

case also it has been held that where evidence is admitted in

the Ekrial Caurt without any objection to the reception, and

the evidence is admissible and relevani, then no objection

will be allowed to be taken to its reception at any stage of

Lhe litigation on the ground of improper proof.

107. Mr. Jethmalani  further relied upon the case of P.

C. PURUSHOTHAMA REDDIAR v. S. PERUMAL reported in A. I. R,

(1972) S. C. Pg. 608. 1In this case, the question was whether
any reliance could be placed on certain police reports which
had been exhibited. The Supreme Court has held that these
reports  weroe marked withoul any objection and hence it wadg
not open to the Respondents now to object to their
admissibility. The Supreme Court has held that once a
document is properly admitted, the contents of the document
are also admitted in evidence, though those contents may not
be conclusive evidence.

108. Based on  these Aauthorities, Mr. Jethmalani
submitted that it is not open to the 2nd Respondents to now

object to the admissibility of the opinion and/or to the
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.'f.‘c*;ntents thereof . He submitted that in any event fthe
adnissions in the letter to thé‘Cugtodian are properly proved
and are cléarly admissions.

109. Mr. Jethmalani next submitted that an admissions
could be rebutted, but if an admission is not rebutted or
explained, then it beéomes binding under Sectioﬁ 31 of the
Evidence Act. In support of this, he relied upon the
authority in the case of NARAYAN BHAGWANTRAO GOSAVI
BALAJIWALE v. GOPAL VINAYAK GOéAVI reportea in A. I. R.
(1960) S. C. Pg. 100. 1In this case, the Supreme Court has
held that an admission is the best piece of evidence that an
opposite party can rely upon. The Supreme Court has held
that an admission, though not conclusive, is decisive of the
matter unless successfully withdrawn or proved erroneous.

110, Mr. Jethmalani also relied upon the authority of

the Supreme Court in the case of RAMJI DAYAWALA & SONS (P)

LTD. v. INVEST IMPORT reported in A. I. R. (1981) S. C. Pg.

2085. In this case also the Supreme Court has held that an
admission, unless explained, furnishes best evidence. ﬁ

11, Mr. Jethmalani next submitted that in any event

this is a case which would fall under Section 20 of the

Evidence Act. Section 20 of the Evidence Act reads as

follows:

"20. Admissions by persons expressly referred to
by party to suit. - Statements made by persons to
whom a party to the suit has expressly referred for
information in reference to a matter in dispute are
adnissions." :

He subnitted that hy their letter dated 23rd April 1991, 2nd
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Respondents refer the Custodian to the Opinion of Justice
Tulzapurkar (Retd.), Hev submitted that once the 2nd
Respondents refer the Custodian to the Opinion of Justice
Tulzapurkar (Retd.), then all that has been stated by Justice
Tulzapurkar (Retd.) in the Opinion becomes binding on 2nd

Respondents.

112, Tn support of this submission, he relied upon the

anthority in the case of HIRACHAND KOTHARI v. STATE OF
RAJASTHAN reported in A. I. R. (1985) S. C. Pg. 998. 1In this
case, the Supreme Court has held that Section 20 is a second
exception to the Rule laid down in Section 18. The Supreme
Court has held that Section 20 deals with one class of
vicarious admissions that demand of persons other than the
parties. The Supreme Court has heid that where a 9party
refers to a third person for some information or an opinion
on a mwatter in dispute, the statements made by the third
person  are  reaeivahle las Aadmissions  against the person

referring.

113, Tn my view, Mr. Joshi and Mr. Jethmalani are

right. There is clear, uneguivocal and unamhiguous
admission in the 2nd Respondents' letter to the Custodian.
Tn my view, there 1g also a colear, uncequivocal and
unambiguons  admission set  out in the Opinion of Justice
Tulzapurkar (Retd.). The Opinion has been marked by consent.
and without any obhjection. Once that is done, there 1s waver
of proof of the authorship and of the contents of the

Dpinjon. More importantly, nobody on behalf of the 2nd
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Respondents  has given evidence ko the effect that the
statements set out in the Opinion were not made to Justice
Tulzapurkar (Retd.). Tt has not even been suggested in
evidence that Justice Tulzapurkar may have misunderstood orvr
" misconstrued. On the contrary, in the evidgnce, the
suggestion is that the Opinion given to Justice Tulzapurkar
(Retd.) was on the basis of incomplete records. Thus there
is an admission that it was stated to Justice Tulzapurkar
(Retd.) that the Forward Contract was with the 1lst Respondent
on a princi;al to principal basis. Tf that is so, then this
amounts to a clear and unequivocal admission. Undoubtedly
the admissioﬁ is only in respect of the Forward Contract of
3.5 Cr.:UnitsL Howevaer, as has been set out hereinabove, it
is clear that this is not just a Forward Contract. It is a
Ready Forward Dividend Strip Contract. If admittedly 1st
Respondent is the Principal 1in the Forward TLeg, he
necessarily has to be the Principal in the Ready Leg. As laid
down by the Supreme Court an admission, unless rebutted, 1is
Lhe Dbest piece of evidence. In view of the admissions, both
in the Opinion of Justice Tulzapurkar and in the letter to
Lhe Custodian, it was for the 2nd Respondents to establish
the conb.rary. This has not heen done.
114 Mr. Shah next submitted that it has been admitted
by Mr. Ashwin Mehta on Pgs. 6, 14, 15, 85 and 86 of the Notes
of Evidence that this is a Dividend Strip Contract. He

submitted that Mr. Ashwin Mehta on Pygs. 85 and 86 of the

Notes of Evidence deposes that in a Dividend Strip Contract,
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the benefit goes to the purchaser. He thereafter points out
to the deposition of Mr. Shiva on Pgs. 148 to 152 of the

Notes of Evidence which reads as follows

"Q What according to you is a Dividend Strip
Transaction ?
A: A Dividend Strip transaction would refer to

purchase of a Dividend paying stock by one party in
order. to benefit from dividends and other
accretions the stock would pay. The basis of a
dividend strip transaction lies in the fact that
dividends are taxed differently in the hands of the
buyer of the stock as opposed to its seller. The
buyer of the stock wishes to benefit from the
differential taxation and the tax arbitrage that it
offers. As per tax laws, it would be necessary for
the buyer to own the stock in his own name to be
able to benefit from the differential taxation.
The title to the stock must therefore pass to the
buyer who wishes to benefit from the dividend and
other accretion.

As the buyer of the stock is primarily
interested in dividends and other benefits the
stock would offer he may purchase the stock prior
to the dividend date, hold it in his own name as of
the dividend date and can later on dispose off if
he so desires. The counterparty from whom he
purchased the stock before the dividend date need
not necessarily be the one to whom he would sell
it after the dividend date because the buyers
objective 1is to take the dividend. and other
bhenefits.

Even if the stock were to be sold back after
the dividend date to the counterparty, from whom he
had purchased the stock earlier, by virtue of the
fact that the title had passed after the initial
purchase, the buyer i.e., the person who is
desirous of taking the dividend, would be eligible
to receive dividends as well as all the accretions
that may become due on the stock since the time he
purchased that stock but before the sale back to
the original seller.

If the stock were to be sold back at a future
date after the dividend date, it would be difficult
to arrive at a firm forward rate because of the
uncertainty that surrounds the actual quantum of
dividend pay out and other accretions like rights,
etc. It may be appreciated that the longer the
time gap between the purchase of Units prior to the
dividend date and their sale back post dividend
date, the gquantum of uncertainty concerning
possible accretions on the stock can go up
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exponentially. Therefore it would be difficult to
fix a firm forward price for such stock held across
the dividend date.

More so in the case of accretions like rights
etc., where the buyer of the stock is not obliged
to subscribe, as at the time of entering into the
purchase contract for obtaining the dividend
neither the declaration of the rights nor the ratio
nor the financial out lay that it would involve in
the future could have been determined. The forward
price therefore could not possibly have been
arrived at taking such events into consideration.
(Note: All the above is in answer to. the last
question)

In my view a Dividend Strip transaction is
‘not a Ready Forward Transaction. The differences

that exists clearly distinguish the two. In my
view the differences are :-
1. The Ready Forward Transaction, as described

earlier, is a Money Market Transaction where monies
are lent/borrowed against securities as collateral.
The focus in a Ready Forward Transaction therefore
ig to obtain funding with securities as collateral.
In a Dividend Strip Transaction the focus isg
to benefit from the differential taxation and the
tax arbitrage that it offers.
2. In a Ready Forward Transaction, securities
are deposited as collateral, while in the case of a
Dividend Strip the ownership or title passes from
the seller of the stock prior to the dividend date
to the buyer.

3. Like other Money Market Transactions the cost
of funding in the <case of a Ready Forward
Transaction is deterministic. However in the case
of a Dividend Strip transaction, given the

uncertainty that surrounds the accretions on the
stock, the cost of funding is difficult to pre-
determine.

4. A Ready Forward Transaction represents a
single Money Market Transaction of
lending/borrowing which can be broken into a
collateralised loan on the ready leg that would be
repaid at the time of the forward transaction
along with the interest. By this definition of a
collateralised loan the two legs of a Ready Forward
Contract would be concluded between two contracting
parties at the same time. In the case of a

Dividend Strip transaction, as was mentioned
earlier, neither it is necessary to conclude the
post dividend sale of. stock with the same

counterparty from whom it was purchased, nor is it
necessary to conclude both these transactions at
the same point in time.

5. By virtue of the fact that the title to the
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stock passes to the bhuyer at the time of 1initial
purchase in the case of a Dividend Strip
transaction, all accretions on the stock since the
time of its purchase and till it is sold back would

go to the initial buyer. 1In the case of a Ready
Forward Transaction given that the securities were
deposited only as a collateral, the accretions, if

any, on the stock would not be passed on to the

initial buyer.

6. While it is possible to work out a precise

reversal rate even at the time of concluding the

ready leg in the case of Ready Forward Transactions

since the rate of return to the lender is

deterministic, it would not be possible to do so in

the case of a Dividend Strip transaction due to the

uncertainty surrounding the accretions on the

stock. In the case of Ready Forward Transaction

the 1impact of intervening cash flows between the

ready and forward legs is incorporated into the

forward rate, while it would be difficult to do so

in the case of a Dividend Strip transaction.”
He also points out the evidence of Mr. Shiva on page 205 of
Notes of Evidence wherein Mr. Shiva has deposed that
documentation will be the same in both a Ready Forward
Transaction and a Dividend Strip Contract. He submits that
in a Dividend Strip Contract, the Dividend could be claimed
and tax benefit could be availed of only provided title in
the Units is transferred to the Purchaser. He submits that,
therefore, there 1is a transfer of title. He submits that
Dividend Strip Contract is not a Ready Forward Contract as it
is not a mere lending or borrowing transaction. He submitted
that in a Dividend Strip Contract, the element of loan or
security being given does not arise. He submitted that in a
Dividend Strip Contract, the intention is that there should
be a sale. He submits that therefore, the principle laid

down in the Judgment dated 14th December 1993 in M. A. No. 11

of 1993 and M. P. No. 23 of 1993, in respect of a Ready
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Forward Contract, do not apply in case of Dividend Strip
Transactions.
115. Mr. Shah submitted that even if it is held that a
Dividend Strip Transaction is the same as the Réady Forward
Transaction, even in that case all applicable arguments made
on behalf .of the Purchaser in Misc. Application No. 11 of
1993 and Misc. Petition No. 23 of 1993, as well as applicable
arguments made in Misc. Application No. 269 of 1993 and Misc.
Application No. 555 of 1994 in Misc. Application 312 of 1994
must be taken to have been made on behalf of 26d Respondents
herein aiéo. He submits that in view of the Judgments in
those matters, he is not repeating those arguments here.
116. On the other hand Mr. Joshi points oqt, and in my
view correctly, that there is no real difference _betweén a
- Ready Forward Transaction and a Dividend Strip Transaction.
A Dividend Strip Contract is nothing but one species of a
Ready Forward Transaction. Even in a Dividend Strip
Transaction the motive of the seller in the Forward Leg would
be to get finance for the period of the Contract. Even in a
Dividend Strip Contract - the Ready and Forward Legs are
indivisible and unseperable. As has been set out in the
Judgment dated 14th December 1993 in Misc. Application No. 11
of 1993 and Misc. Petition No. 23 of 1993, the ingredients of
such transactions are ﬁhat there must be a simultaneous
commitment to buy and resell or vice-versa. The intention or
motive why such a Buy Back arrangement 1is entered into makes

no difference. The intention may be for purposeé of lending
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or borrowing monies or for purposes of lending or borrowing
securities or fpr dividend stripping or for interest
stripping or for voucher stripping or to meet shortfall in
SLR requirements or for purposes of exchanging securities’
held. Thus the intention is not important. However, the fact
remains that between the same parties, on the same day or
about the same time, a firm commitment to buy/sell with a
firm commitment to re-sell/re-buy has been entered into.
This element is present even in a Dividend Strip Contract.
117. Even presuming Dividend Strip Contract is not a
Ready Forward Transaction, it would still be governed by the
principles laid down in the Judgment dated 14th December 1993
in Misc. Application No. 11 of 1993 and Misc. Petition No. 23
of 1993. This is because it is still an arrangement which 1is
prohibited by the Notification dated 27th June 1969, as well
as by the Reserve Bank of India Circulars. For that reason
also it would be 1illegal. 1If it 1is illegal, then the
pringiples set out in the above mentioned Judgment ' continue
to apply. Even otherwise as set out in paras 51 to 57 above,
this Transaction would also be illegal and void because of
Section 15 of the Securities Contract (Regulation) Act and
Bye-law 229 of the Bombay Stock Exchange. As was pointed out
by Mr. Shah, if.it is proved that this Transaction was with
the 1lst Respondent on a principal to principal basis, then it
would be illegal. It is proved that this Transaction was with

the 1st Respondent on a principal to principal basis. it 1is

thus 1illegal and void. If that be so then for reasons set
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out in the Judgment daﬁed 14th December 1993 in Misc.
Application No. 11 of 1993 and Misc. Petition No. 23 of 1993
the title to tﬁe 3.5 Cr. units continues to remain in thé
lst Respondent. Also the submission regarding  passing of
title has already been dealt with in this Judgment and
Judgment in Misc. Application No. 269 of 1993. These
Judgments are binding. They therefore are attached property.
for that reason also 2nd Respondents must hand them over to
the Custod%an.

118. Mr. Shah next submitted one of the elements of
Ready Forward Transaction is that the commitment to buy and
sell should have been entered into on the same day. He
submitted that in this case in the letter dated 4th March
1991 the claim of the 1lst Respondent was that the transaction
was concluded on 18th May 1991, He submitted that this is
repeated in the Affidavit filed by Mr. Harshad Mehta. He
submitted that Deal Slips produced by Mr. Ashwin Mehta
clearly show that the Ready Leg of the Contract was entered
into on 8th May 1991. He submits that Mr. Ashwin Mehta in
his evidence has admitted that the Ready Leg was on 8th May
1991. He submits that this shows that the Ready Leg was
entered into on 8th May 1991 whereas the Forward Leg was
entered into on 18th May 1991. He submits that if this be
so, both the Legs have not been entered into on the same day.
He submits that for this reason also the ingredients
necessary for a Ready Forwafd Coﬁtract do not exist. He
submits that the two contracts having been entered into on
two separate days, are two separate contracts.

119. I am unable to accept the submission of Mr. Shah.

In my view, Mr. Ashwin Mehta has no where deposed that the
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neady Leg was entered into on 8th May 1991 and the Forward
Leg on 18th May 1991. To be noted that this submission is not
that evidence of Mr. Ashwin Mehta cannot be believed. Mr.
Shah was asked at least thrice and he reéeatedly informed
Court that the submission is that Mr. Aasghwin ‘Mehta has
deposed that the Ready Leg was entered into on 8th May 1991
and the Forward\Leg on 18th May 1991. When asked to point
this out, he referred to pages 13, 75,'83, 90, 91 and 92 of
Notes of Evidence. I have read and re-read this evidence.
In my view, no where does Mr. Ashwin Mehta say what Mr. Shah
attributes to him. Mr. Ashwin Mehta's deposition is that
initially on 8th May 1991, the transaction was orally
contracted. It was therefore concluded on 18th May 1991.
What was orally agreed to on 8th May 1991 and what was
concluded on 18th May 1991 were both the Ready Leg and the
Forward Leg, Thus on 8th May 1991 both the Ready Leg and
Forward Leg were agreed upon and on 18th May 1991 both‘ were
concluded. This is very clear from the following evidence

which appears on Pgs. 13 to 15 of the Notes of Evidence:

What is shown tobme is a Deal Slip. This

Deal Slip has been received from the seized

computer data. This Deal Slip pertains to the

data of M/s. Harshad S. Mehta. The details are fed

into the conputer by our computer operator Mr.

Vishwas Bhatt. I gave the details to Mr. Vishwas
Bhatt for feeding into the computer. These details

were fed into the computer in my presence. I am
familiar with instruments and terminology used in
Lhe Deal Slips. However for feeding terminology

the computer operator have developed some codes. T
am not familiar with those codes which are used for
feeding in the terminology.

The word “QTY' on the top right hand corner
stands for quantity. The words ~DLY = DATE' stand
for delivery date. The words ~DLY RATE' stand for
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delivery rate.

The word “~Security' on the top left hand
corner means the security which is to form the
subject-matter of the deal. In this case the deal
is for Units 1964 Scheme. The word “VIEWING' means
that on the computer on the screen it will appear
exactly in the form in which we are seeing the deal
slip at present., The words “SELLER SBICBRT' means
the seller is Harshad S. Mehta routed through State
Bank of India. The word “/RT' stands for routing.
The number ~48' is the number of the transaction
generated by the computer on that day. The term
“buyer®' refers to the buyer of. that particular
transaction concluded with Harshad S. Mehta as
principal or as a broker. The words ~/DS' stand
for dividend strip. The words “No. 2' is also the
number of the computer generated transaction for
that day. The ~date 08.5.91' below the column of
seller is the date on which the transaction was
contracted.

Witness adds: The contract may be generated
later but it is fed into the computer on the date
on which it is orally agreed.

Examination-in-~chief continued. :

The “Rate 14.85000' is the rate at which
contract was contracted. The “Date 18.5.91' under
column “Buyer' is the rate on which the contract
note is generated. The “Rate 14.85000' is the rate
at which the contract note was drawn. There are
various . types of contracts. There may be a
contract in which there is only one leg. There nmnay
be other contracts in which there are more than one
legs. The words ~“CC No.' denotes contract number,
i.e., the contract number for the other leg. The
“No. 9205182' represents the number of the
contracts for the reversal leg. The number 9205182
is made up as follows: The last “No. 2' 1is the
number of the computer generated contract. ~18' is
the day, i.e., 18th. ~05' is the month, i.e., May
and ~92' is the year, i.e., 1992.

Witness volunteers: The deal slip has 2 sides
to record the two transactions. As explained
above, the left hand side records the routing
transaction and therefore the last column below the
“Seller' is left blank. As thigs was a R. F.
Contract the computer asked for the details
regarding the contract in the column on the right
hand side corner, i.e., the column containing the
words “Dt. 18.5.92', etc.

Examination-in-chief continued.

The ~date 18.5.92' refers to the reversal
date of the forward leg. The term ~days 366' is
the period of the R. F. transaction. In a dividend
strip contract the interest is not denoted in terms

o . At o e . 3 et s
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of the percentage. Therefore, in thiy case the
column  “%age : 0.000' has been shown as a 0.000.
If it was not a dividend strip contract, the rate
of interest would have been shown in this column.

18.5.1992 would be a Monday. Therefore the
word “~Monday' appears. The “Rate 14.85000' after
the word Monday denotes the reversal rate of the
forward leg. .

A dividend strip contract is like a R. F.
Contract except that the dividend £falling due
during the interim period is c¢ollected by the
buyer. By the interim period I mean the period
between the ready and the reversal leg. »

In the deal slip the words ~1.5.CR PHY'
denotes 1.5 Crs. physicals. The words ~2CR NETOFF'
means 2 Crs. had been netted out. The letters
~1959' represents the number of the hand written
deal tickets. The words TASM/PURKAR' represents
the dealers who negotiated the transaction on behalf
of Harshad S. Mechta and Citi Bank. SASM' stands
for Ashwin Shant.ilal Mehta, i.e., myself. “Purkar’
stands for Mr. Prashant Purkar of Citi Bank. The
words TLEVEL RATE' denote that the reversal is at
the same rate as in the ready leg. The term
“NARRATION ON CONTRACT' igs for purposes of
narrating any particular terms on the contract if
so0 required. The letter “F' against the question
“Would you like to print contract note?' denotes
false. Tf the contract note is to be printed then
"Y' would be typed. If the contract note is not to
be printed, then “F' would be typed. The last
column deals with details about delivery. The
words 1.5 PHY' denotes delivery of physical of 1.5
crores. The words ~2 NO' denotes netting off of 2
crores. The words ~AMOUNT PAID: 51,97,50,000.00"
denotes the value of the securities as computed by
the computer on the basis of the delivery rate and
the quantity. This deal slip represents the ready
leg of the R. F. Contract.”

This is made further clear from evidence on page 83 of Notes

of Evidence which reads as follows:

Q: If according to you, Citi Bank bought 3.5 cr.
Units at th price of Rs. 14.85 on 18.5.1991, after
taking into account the cushion, is the cushion
considered whilst Citi Bank was selling 2 cr. units
on the same date and at the same rate ?

A: 3.5 Cr. Units was negotiated on  8.5.1991.
The 2 Cr. Units was negotiated on 16.5.1991. ' The
margin for 3.5 e¢r. Units was already determined
earlier and the rate was kept lower at the instance
of Citi Bank. Whilst negotiating for the 2nd
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contract I insisted that the same rate be kept.

Thé' above question asked by Mr. Shab_talkslof "cushion" 1In
this gquestion Mr. Shah is therefore himself taking it for
granted that the price is in respect of a Ready Forward
Contfact. The answer makes it clear that on 8th ;May 1991
what was negotigted was a Ready Forward Contract. In spite
of such clear evidence and in spite of not being abie to show
any .evidence where Mr. Ashwin Mehta had deposed that the
Ready Leé was on 8th May 1991 and the Forward Leg was on 18th
May ‘1991 Mr. Shah kept on insisting that Mr. Ashwin Mehta
had said so. After the evidence was read and re-read in
Court, he insisted that the evidence must necessarily be read
in this manner. He submitted that if the initial. case of
contract having been concluded on 18th May 1991 is read along
with this case, then it followed that the Ready Leg was on
8th May 1991 and the Forward Leg on 18th May 1991. To Court
it appears that these are submissions in desperation. There
is no bgsis for such a submission. In my view, they merely
reqgquire to be stated to be rejected. In my view, Mr. Joshi
is right when he submits that the above evidence of Mr.
Ashwin Mehta does‘not mean that there was not a Ready Forward
Transaction. This because both Legs were agreed upon on 8th
ng 1991 and concluded on 18th May 1991.

120. Mr. Shah submitted that in any event there should
have been mitigation of damages. He submitted that the 1st

Respondent should have bought the 3.5 Cr. Units in the

market. He submitted that the only claim, if any, could have
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been for the difference in price at which -Units were
purchased and Rs. 14.85. He submits that lst Respondents are
not. entitled to specific performance. I am unable to accept
this submission. This is not a claim for specific
performance. This is a claim for return of attached property
wrongly retained by the 2nd Respondents. As set out in
detail in Judgment dt. 14th December 1993 in. Misc.
Application No. 11 of 1993 and Misc. Petition No. éﬁ of 1993,
the 2nd Respondents cannot hold on to attached property and
are bound to hand it over to the Custodian. In such cases no
question arises of mitigation of damages.

121. Mr. Shah next submitted that the relief prayed for
is for return of 3.5 Cr. Units sold under the Ready Leé. He
submitted that the Custodian and the 1st Respondent are
claiming restitution. He submitted that restitution can only
be if monies received by 1st Respondent are returned back.
He submitted that the Court will therefore have to pass a
simultaneous Order for return of monies if it directs 2nd
Respondents to hand over 3.5 Cr. Units. I see no substance
in this submission also. As stated above, this Application

o ded e

is on the basingf Judgment dated 14th December 1993 in Misc.
Application No. 11 of 1993 and Misc. Petition No. 23 of 1993.
It 1is on the footing that the tramsaction being . illegal no
property/title in the Units has passed to 2nd Rgspondents.
It 1is on the footing that the title to the 3.5 Cr. Units

remains with 1st Respondent. If that be .so, then 2nd

Respondents are holding on to attached property}' That it
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cannot do. If 2nd Respondents have any claim against 1st
Respondent for return of monies, it must make its claim under
Section 11 of the Special Court Act. Respondents No. 2
cannot hold on to attached préperties on the ground that it
has some c¢laim against the 1lst Respondent. If this 1is
permitted, then it would amount té various parties, by this
manner, claiming priorities, other than those set out under
Section 11 of the Special Court (Trial of Offences Reiating
to Transactions in Securities) Act. This is not a claim of
restitution. ‘

122. Faced with this situation, Mr. Shah submitted that
in any event 2nd Respondents are entitled to restitution and
imnediate repayhent of ﬁonies. In support of his submission,
he relied upon the authorities in the case of KAVITA TREHAN
v. BALSARA HYGIENE PRODUCTS LTD. reported in 1994 (5) S. C.
C. Pg. 380; UNION CARBIDE v. UNION OF INDIA reported in A. I.
R, (1992) S. C. Pg.248; in the case of BINAYAK SWAIN V.
RAMESH CHANDRA reported in A, I. R. (1966) S. C. Pg. 948; and
in the case of JAI BERHAM v. KEDARNATH reported invAa I. R.
(1922) pP. C. Pg. 269.

123. In all the above mentioned cases, some benefit had
been derived by virtue of an Order of.Court or from Court
proceedings. It is under these circumstances that the Courts
have held that theré ﬁust be immediate restitution. How
these cases can have any application to the facts of present
case one fails to understand. In this case no advantége or
benefit has been gained by virtue 6f any Order of Cqurt or

proceeding. In this case, 2nd Respondents, being a Scheduled
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Bank and being aware of Reserve Bank of India Circulars,
chose to ignore them and to enter into illegal transactions.
Undoubtedly +this was with motive of earning greater profits
then would have been possible if they had stayed within the
guidelines. Having chosen to  enter into illegal
transactions, they have now burnt their fingers. They have
done so of theéir own volition. The argument of Mr. Shah
amounts to saying that even though the 2nd Respondents had
knowingly entered into illegal transactions the Court must
still assist them. This is contrary to law. Courts cannot
assist parties to illegal contracts. The loss must be
allowed to lie where it falls.  As has been stated in the
Judgment dated 14th December 1993 in Misc. Application Neo. 11
of 1993 and Misc. Petition No. 23 of 1993, the Court is not
assisting the 1st Respondent. The Court is performing its
statutory duty to recover property for the purposes of
distribution. 1In the Order dated 28th February 1995 in Misc.
Application No. 555 of 1994 in Misc. Application No. 312 of
1994, this Court has also observed as follows:

" As has Dbeen set out above, it 1is not the

Notified Parties who are recovering the properties.

It is the Court which is recovering properties. The

Court 1is recovering it for a specific purpose,

i.e., distribution under Section 11. The Court is

undoubtedly recovering as property of the Notified

Party. But the Court is not recovering properties

for and on behalf of the Notified Parties. Notified

Parties being in pari delicto cannot  enrich

themselves. This recovery is for a specific purpose

i.e., distribution and nothing else. If required

for distribution the property will undoubtedly be

used by Court. This because this Court is duty

bound to recover and distribute. However no Court

can be used by a party to unjustly enrich himself.
Courts have ample powers to guard against that. As
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a general rule it is correct that on a surplus the
Notified Party will be entitled to surplus. However
that would apply to cases where clearly a property
is belonging to a Notified Party and the Notified
Party had under normal law a right to recover or
hold that  property. Such cases must be
differentiated from cases, where under normal law,
a Notified Party would have been precluded from
recovering properties even though they belonged to
him. The said act is not abrogating the normal law.
The said Act does not enable a Notified Pasty to
recover . even though he is pari delicto. It is
merely enabling Court to recover for a specific
purpose. It is only because the Court .is recovering
for a specific purpose that the normal law of pari
delicto does not apply. Undoubtedly the Court is
recovering the property on the footing that it is
the property of a Notified Party. But the Court  1is
not - recovering for and on behalf of a Notified
Party. The Statute is permitting recovery by the
Court for a specific purpose. The recovery can only
be for that purpose. In such cases the Court will
only be acting as a Receiver of properties for
fulfillment of the purpose. If the property is not
required for. that purpose, like a receiver, the
Court nmust return the property to the party from
whom it took the property. It will not hand over
such property to the Notified Party. Tt will hand
back the property to the person from whom it took
the property. It will then be for the Notified
Party to seek to recover the property, in normal
Civil Courts, provided he can. Thus I do not agree
with the broad proposition that if there is a
surplus ‘than, all properties, even properties
specifically collected for distribution, would have
to be handed over to the Notified Party."

Also in this case, there can be no sympathy for the 2nd
Respondents, They have knowingly flouted the Reserve Bank
Circulars and entered into alleged Contracts. They have in
order to support a false case, suppressed documents and
withheld relevant witnesses. They have sought to deny a
genuine claim on the speciéus grounds that their records ,do

not show existence of the contracts. This when in their

records, Contract Notes and Delivery Orders exist.
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124. Mr. Shah next relied upon the authority of the
Supreme Court in the case of LALLAN PRASAD v. RAHMAT ALI
.reported in A. I. R. (1967) S. C. Pg. ;322. :In this case,
the Supreme Court has held that piedgee cannot ‘maintain a
Suit for recovery of debt as well as retain the pledged
goods. Mr. Shah submitted that the same principle will
apply here. He submitted that if Court holds the Contract is
void, then the Court must hold that 1lst Respondent 1is not
entitled to return of Units unless monies are also returned.
In ny Vieﬁ; above principles have no bearing to facts of the
present case. This case cannot be compared to a situation
where a pledgee seeks recovery of monies and to retain goods.

A pledgee can only retain goods till such time as monies are

repaid. Once monies are repaid, he has to hand back the
goods. In this case, the 2nd Respondents are hanging on to
attached properties which they cannot do. In this case
statutorily they are bound to return it. In this case

stétutorily they must make their claim under Section ‘11 of

Special Courts Act. They cannot claim a priority which law

does not permit or give themn.

125. Mr. Shah next submitted that both Units and monies
cannot belong to 1st Respondent. He submits that if it 1is

held that the Units belong to 1st Respondent, then the

monies continue to belong to 2nd Respondents. Mr. Shah

submits that lst Respondent cannot be permitted to hold on to

monies of 2nd Respondents. He submitted that on principles

of equity, there must be simultaneous return of monies. This
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iﬁ effect is a claim ‘for restitution. The principles
. governing restitution are covered by Section 70 of the Indian
‘Contract Act. As stated above, 2na Respondents must make
their claim for return of monies under Section 11 of the
Special Court Act. That claim will be decided on its own
‘merit. _

126. For all the aone reasons, it‘isvheld that there
were Ready Forward Dividend Strip Contracts for 3.5 Cr. Units
and 2 Cr. Units between lst and 2nd Respondents on a
principal{to principai basis and the Forward Leg of these two
Contracts were netted off. As the Contracts were between 1st
and 2nd Respondents on a principal to principal basis, Issue
No. 1 has been answered in the Negative. Issues Nos. 2 and 3
thus do not arise and Issues Nos; 4 to 6 have been answered
in the Affirmative. As these are proved to be Ready Forward
Dividend Strip Transactions, on principles laid down in
Judgnent dated 14th December 1993 in Misc. Application No. 11
of 1993 and Misc. Petition No. 23 of 1993 Issues Nos. 7 and
8 have been answered in the Affirmative. On same principles
Issue No. 9 does not arise. For above reasons Issues Nos. 10
and 11 have been answered in the Negative an@ Issue No. 12 is
answered in the Affirmative. b i

127. Under the circumstances; the Application is made
absolute in terms of prayer (a). Respondents No. 2 is
directed to hand over ta thé Custodian, for and on behalf of

the lst Respondent, 3.5 Cr. Units (1964 Scheme). That brings

us to the question of costs.
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128f In a Judgment. dated 13th March 1995 in Special
Court Suit No. 13 of 1994, this Court has observed as

follows:

"52......The Court has been noticing that there .is
a growing tendency not to honor  debts/commitments.
The. tendency nowadays is to let the creditor go to
Court. The tendency is to file some defense even
when there is none. In many cases the defense ‘taken
is absolutely false. The whole intention is to |use
laws delays. Thereafter the attempt is to delay
hearings as long as possible. It is only when it is
found that it is not possible to delay any longer
that, in most cases consent terms or a decree on
admission are taken. In some cases even at the
stage- of trial the false defense is persisted in
with the intention of whiling away further time in
Appeals. In my view this is because parties know
that litigation takes a number of years. In my view
this is because parties know that wultimately the
Courts will only award nominal interest and costs.
Also today litigation has become prohibitively
expansive. Many parties with genuine cases cant
afford to litigate. Just how expansive litigation

is, is best indicated by this case. Because
litigation is so expansive and takes so long, many
parties with genuine claims are forced to '

gsettle/compromise. They are forced to give up, in
many cases, a substantial part of their genuine
claim. Also even if a party ultimately succeeds he
does not in reality get his entire claim. The
amount actually spent by him in litigating is never
awarded. The successful party 1is thus out of
pocket. Nowadays this is in a sizable amount. This
hurts the genuine party. The dishonest party does
not mind. He is sitting on the property or money,
using it and in most cases making money out of it.
This further encourages parties to be dishonest.
In my view it is time that Courts actively curbed
this tendency to file false cases or to take up
false defenses merely with a view to delay payment
or deliver up property. In my view if a Court is
convinced that an absolutely false case has been
filed or an absolutely false defense has been
taken up, with a view to use laws delays, than the
Courts should now grant a prohibitively high rate
of interest. In my view the Courts must now grant
actual costs incurred in conducting the litigation.
In my view a dishonest litigant must be made  to
bear not = just his own costs but also the entire
costs of the other party. In other words the
litigation must be at the costs and consequences of
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the  dishonest litigant. In my view this is
absolutely necessary, in present times, to bring
.home the mnessage that using laws delays 1is not

going to be remunerative. In my view it is time the
message is brought home to dishonest litigants that
using laws delays 1is going to be an  expansive
proposition. Of course I hasten to add that this
drastic step must be taken and used very
cautiously, sparingly and only in cases where the
Court is -certain that there ig an absolutely £false
case or ' defense. To thig Court it is c¢lear that . <
"merely because a Court does not accept a case or
defense is no ground for granting high interest or
costs. It must also be mentioned that the Special
Courts Act provides that the Civil Procedure Code
does not apply. In my view, the facts set out
hereafter, show that this is a fit case where

~actual costs must be awarded. It may only be
mentioned that this Court has framed Regulations
for conduct of trials before this Court. In these

Regulations the Court has clarified that costs will
include actual costs.”

129.‘ In this case it is clear that the 2nd Respondenté
have had material to show the true state of affairs. They
have suppressed relevant documents from Court. Tﬁey have held
back evidence of relevant witnesses. On a false and frivolous
defence they have dragged on this trial for a 1long time.
Thev Court thus asked the Applicants and 1st Respondent, to
give the figures of actual costs incurred by them in
conducting this Suit. The Court has been given a statement
of fees charged by Solicitors and Counsel. This brings out
what fees are charged today. This clearly shows how expensive
litigation is now a days. Till date, lst Respondents Counsels
fees have been Rs. 31,50,000/-, 1st Respondents Solicitors
fees have been Rs. 10,00,000/-. Even though Solicitors and

Counsel on behalf of the Custodian have always been charging

very nominal fees, yet the Custodian will have to spend Rs.




1,04,456/- towards Solicitors' Fees and Rs. 47,550/~ towards
Counsel Fees, 1i.e., aléum of Rs. 1,52,106/- in all. The
Custodian has had to fight this litigation at public costs in
order to discharge the public function cast on him. The
Custodian can hardly afford to bear such costs on a regular
basis. The Notified party has also had to bear «costs. This
ultimately ‘will come out of attached assets. Thus‘.a large
amount, which should be used for distribution to genuine
creditors may have to be used for paying lawyers fees. The
Court hds not yet finally decided whether lawyers fees can be
released in priority. That question is pending. Héwever prima
facie it does appear that the Custodian will bhave no
evidence. The only persons who can contest and bring all
facts before the Court are the Notified parties. They need to
be properly represented. This costs monies. Couft may
therefore have to make a distinction between cases where
Notified parties are litigating or defending in their own
interest and cases where attached assets are being sought to
be recovered. Even 1in cases where the assets are being
augmented for distribution purposes it may be difficult to
release monies towards Advocates fees as this would deprive
creditors. In my view -one way out would be that in cases
where it 1is found that a genuine claim has been falsely
resisted? the other side must be made to pay actual costs.
This could then be handed over to Advocates. This would also
be 'a deterrent to dishonest defenses being adopted. All
parties including the 2nd Respondents are aware that

litigation 1is expansive. Yet 2nd Respondents have chosen to

take up false defenses. This undoubtedly to try and delay
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handing over attached assets for as long as possible. If 2nd
Respondents have chosen to do so, in my view they must bear
Lhe full cost and consequence. It is time that parties learn
that full costs and consequences of false litigation are upon
them. In my view this would one way of ensuring that false
litigation, does not come before this Court. As -mentioned
abéve this Court has framed Regulations for conduct of trials
before this Court. In these Regulations the Court has
clarified that costs will include actual costs. Thus before
this Co;rt-af least dishonest parties have been put on guard
that they would have to bear the entire costs and
consequences.

130. In my view the 2nd Respondent must thus pay costs
of this Application fixed at Rs.41,50,000/- to the 1st
Respondent and Rs. 1,52,106/- to the Custodian. However as
stated .above this 1is on the basis that these are actual
costs. They would be actual costs onlj if Solicitors of 1st
Respondent Advocates have actually so billed and Counsel of
lst Réépondent so marked on the dockets. Before paying the
costs the 2nd Respondents_will be entitled to demand from the
Solicitors of 1lst Respondent coéies of bills of Solicitors
and dockets of Counsel showing that these have been
actually charged/marked. Solicitors/Counsel of lst Respondent
may differ actual receipt of these fees for tax planning
purposes. However this cant be indefinite. Therefore at time
of receipt of these costs, 2nd Respondents must .also be

informed by Solicitors of lst Respondent over what period of

b
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time the fee;‘dre to be paid.and then on actual,payment the
Soiicitors receipt should be send to the 2nd Respondents. It
is clarified that if it is ultimately found that the fees or
any part thereof is not actually paid, the 2nd Réspondents
will bé entitled to claim that portion back. So far as the
'Cusﬁqdiaﬁ is concerned, as 1is common for - Government
nepartménts fees are paid époradically and very often,
‘rwithout r?lation to a .particular ‘matter. Tﬁerefore a
Certificate of the Custodian that the Fees indicated have
been charged will be sufficient. As aﬁd when full payment 1is
£inaily nade, tﬁe Custodian ﬁo also give, to the 2nd
Respondent, a Certificate to the effect that the fees have
been paid. |
131. Mr. Shah_applies for stay of this Judgment. In my
view stay should not bé granted. However; in View' of the
large amount involved, time to comply can be granted.

Accordingly I grant 2nd Respondents a period of 16 weeks to

\&comply with the operative part of this Judgment including the

Order of Costs.
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IN THE SPECIAL COURT (TRIAL OF GFFENCES RELATING .To
TRANSACTIONS IN SECURITIES) AT BOMBAY

MISC. APPLICATION NO. 255 of 1994 =7

Harshad S. Mehta PR, . Apbliéén%

L

Ve

PNB Mutual Fund & Anr. vese ‘Respondents.

Mr. A. D. Desai with Mr. A. B. Coaugule with Mr..K. G. De
i/b M/9. Mahimbtura & Co. for the .Applicant.’ =", 7. i

Mr. V. R. Dhond i/b ™M/s. Lilttle & Co..for éeepéhdent:&o. 1

Mr. G. R. Joshi i/b M/e. P. M. Mithi & .Co. Respondent No. 2

CORAM: MON'BLE MR. JUSTICE
$. W. VBRIAVA, _ .
. JUDGE, 9PECIAL- COURT.

15th Septeémber 1995, 7

QORAL ORDER:

1. This  Application is, by Harshad S... Mehta -
recovery of 17%@.T.P.C. Bonds of the face v
arores and the interest of Rs. 3.40 crores (which.

collected by the 1st Respondent) on these ;Bonds. i This . -

Application is based on the Judgment of thisg :C urt

Dacember 1993 in Misc. Apélicgﬁioﬁkﬁg{Qil“dﬁﬂ_ 3 a
batition No...23 of 1993, By thid Judgment, i.t’"_“hafs' beed
Ehal all Keady Forward ”rénsactionguare‘iliegal. Nfﬁv;nag
en beld that if a R&adyuforwa;3 Transactioh was >Witﬁi ;

e

Notified Party, *hen the title/ownership ‘in

would not have passed to the purchaser and that the " secunity. !
wonld continue to be owned by the concerned Wotified Party. -
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n bhat Judgment Gt has been held that as the security
continnad to be owned byAthe Notified Party, it was -attachgd
property and the alleged purchaser could not continue . to
retain p6§session of that security. It has been.held that the
alleted  purchaser must therefore hand over the concerned
gecurt Ly Lo the Cusbtodian.

2. This Application is on the basis that there was a
Ready  Fogrward Transaction between the Applicant and the 1st
Respondent. under which 17% N,T,P.C. Bonds of the face wvalue-
~f Ns. 10 crores were =aold, by the Applicant to the 1st
Respondent, with a firm commitment that they would be resold
o the Applicant. This is one éf a large » number of such
Appliﬁatéon§ whiclh  are pending befére this Court. In all
these  watbers, including this Application, normally two
guestions arise for consideration i.e. (1) whether there :was
A Resdy Forward Transaction and (2) whether the transaction
was helween the Applicant and the concerned Purchaser, 1in
thim case the lst Respondent, on a principal . to prinqipa1
basis, '

3. The second question arises because the Court has
found that in.many matters the Notified party has routed
their own transaction tﬁrough*some Bank. Thus the Notified-.
broker would, on paper, act aw a* broker: and the. transaction
would be shown to be between two Bahks. It is because,” on
paper the transaction is between two Banks, that in imany
cases, the purchaser contends that the Notified - Party - was

only a hroker. TIn spite of the transaction being, on paper,




helbween  two. Banks,. =some Banks (Purchasers) have honestly.
admitted that the real counte;PParty was the Notified Party.
However, the majority of Banks (Purchasers) are denying that
Lhe  Nokified Party was the Principal counter-party in their
Lrnngantiﬁn; "~ The Court has had occasion to try- one " such;
Application..’That trial, under the normal procedure, lasted
for over 30 working days. This Court hag been specially
estahlishad to ensure speedy justice. If normal procedure ig
followed, this aim of speedy disposal would be completely
negatived,  The Special Court (Trial of Offences Relating- to
Transactions in Securities) Act, 1992 provides that the Code
of Civil Procedure would not apply to this Court.:ﬁhder‘ this
Act this Court is to evolve its own precedure keeping in mind:
the principles of natural justice. This Court has framed
Regulatiions  under which Affidavit Evidence, particularly’
evidence in chief, can be taken. Because of the very ;a;ge,
number of such Applications, this Court has been direbting
all ﬁarties to serve on the othier side Notice to.admit fac#sﬁ
i, The. Applicant has served on the 1lst Reépon@enté a
Notice to admit facts. 1In response the lst Respondent sasr
admitted certain facts and denied certain facts. ‘The_'faéts
which are admitted are that (1) this was; a Ready Forward
Transaction for a period of 31 days with interest rate. at 19%
per annum and (2) that the Ready Forward Transaction was;to
be. reversed on 19th May 1992. The "lst Responden&_’however

denies  that  this Ready Porward Transaction was with the

Applicant. on principal to principal basis. They claim that




theiy transaction was with ANZ Grindlays -Bank. 7 Thus
according to the lst Respondent the transaction was between
1

the tsb Respondents and ANZ Grindlays Bank on a principal to

principal basis,

T

5. ’ Oon  the above admission the. only questiog-‘now
remaining  before this Ceurt is whether thé transactien was
bwtwwen the lst. Respondent and the Applicant oﬁ é principal
ta principal basis and/or whather thé transaction was beﬁween
the Lst Rospondent and ANZ  Bank en a principal to principal
hagaix.

G The Court has observed that the test ‘of whether
ihe bransaction was wibh some other Bank or with the Notified
varty on a  principal to principal basis, 1is whether  the
amounts  paid by the Purchasing Bank (always by Bankers
Chagques/Pay  Ordevs in names of counter-party Bank) were
craeditad ilnto bhe Notified Parties account with ‘the other
iank . if  thal was done, it.could only be ‘because the .
sokifiad  Party was the principal. Another test would be
whethey hhe‘other Bank delivered to the purchasing Bank its
awn eoourities or delivered securities on behalf of Notified
Parties. These Lwo factors are clinching factors. The Court
has. in order to save time, in all such matters called »fér
Court  Fvidence of the aboveméntioned two factors. .This it
has  dene bf caliing upon all counter-party Banks, in - all
thase matters, to file evidence on Affidavits getting out:

a) if the concern=d transaction was their own

) whether bthe amount paid by the purchasing Bank was

LY
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credited into their own accounts or into :Notified_ Parties
account and

<) whose. securities were delivered.

7.“ In this case‘éhe Court called uéog ANZ Gnip@laYBA

Bank “to so state on affidavit. On 25th  July’ 1995;,;£N§;.

Grindlays Bank filed their Affidavit Evidepce. éyvth Athgy
set out that they have had no transaction with- th§ﬁ~lst
Regpondent on a principal to principal bas;sf They sg;.'ogt
tbat tﬁey have not entered inhto the contract dated"lOthlApril,‘
1992 in respect of 17% Taxahle N.T.P.C. Bondsgof thg face
value of Rs, 10 crores. They set -out that §he;Account;gPaysei’
Cheque issued ‘by the lst Respondent wag credited- iqyo_ an:

Account of the Applicant in ANZ Grindlays Bank.. . They set out

that the cheque was received by them along w%g&;:a;:dépgg'

slip for creditine - the proqeqdé;of thé.échque:jiﬁt

Applicant. They set eut thét.no securities:be

{ delivered by, ;th

Respondents under this trané;qtignjﬁltugéﬁﬂot besdenied
AP ST e

lst Respondent hashreceivgé)sedqgities,under t

Now it is clear that fhosg‘

Grindlays Bank. The only thg:éﬁa;fxg,q
transaction, is the Applicant.
8. Thus by this Affidavit Evidence the.casegkgf% the "

Respondents that there was 'a transaction betwegn. ANZ:

)
Ik
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Grindlays Bank and 5thep:$1yesggdia principa
basis is prima facie belied.
Evidence, in all these métﬁengCou;'

file Affidavits—iﬁhReg}xzt;
all bapties agree then .th :
Affidavits and withdut recofding’e&ié;hce
reply to the Affidavit of ANZ Grlndlays Bank has been
by Resgpondent No. 1 till date. Thls ‘in. splte of the.
tLhat since then the matter has appeared on~ board on: at least

= . ST

two occasions. Of course I. agreP that 1f a party want: to B
‘ I

cross—examine, then no Affx&av1t in=- Rep]y need be flled. »Bgt“-:

then the Court must be 1nformed on the very flrst ‘occasioh‘fg
that they desire to cross-examine. The Court was’ noL evén5>
informed that the affidavit e&idepce of AN?{ Grlndlays »Bank"i-
was being disputed and/or that the;ls£‘Regéqndepb-de91red t;.
cross-examine the wi%neséeé of. ANZ Criﬁdléys Bank. ThlS in
spite of the fact that on 13th Septcmber 1995 ) £h18 maLLer
had reached and was to go on. At the request of Mr.' Dhond

it was kept back till today. Even on that date the CourL was';:

not informed that witnesse§ of ANZ Grindlays.should be: kept

ready in Court.

"

g9, Today after the natter reachés; fﬁo;l the

time, a contention is being Laken that the Jst ReapondenL

entitled to cross-examine wltnesses of ANZ Grlndlays

By

To  this proposition there:can be no dlspute. Mr.

fairly admits fhat the 1lst Respondent ha@_-known that the

Affidavit filed by ANZ Grindlays Bank .was evidenée on




affidavit. He however has no explanationgwhy. earlzer it was, ¥
not stated that the ist Respondent'de31reg pp cross~exam1ne.
It is clear that the whole attempt has been to, somehow or

other delay the hearing of this Application. -As -this

e 1.

contention dis - being taken today ' it...necessitates |

adjournment. Court will now have to callkphgj(witgeA

BN% Grindlays Bank as Court withesses. e

10. Mr. Dhond submite that before the witnesses of ANZ
Grindlays Bank are examined the Appliégn},must firét ﬁtep
into the witness box. He submits that it ié the Aép@@cant's.
rsase that they are the priﬁqipgl counter partigs. ‘geiéubmitgj
that the Applicant should first establish their'casé;rﬁhréugﬂl‘
L.heir own witnesses. He submits that this is necessary as

all the documents indicate that the Appl;pgng.bas-actédjgsj;a ‘o

bhroker. .

11. . In support of this‘iast gubnission he, sth
Court the Deal Slip which ls annexod as*Exhlb;t A'
Application. He submits that this Deal Sllp‘,clearl
that the Bapplicant acted: aszawgpgkerﬂ
view, this- Deal Slip shbﬁéﬁpéé;. l
principal counter party téﬁnghigigfans§9'.
facie view the Deal Slip ’
is gubmitting. Mr. Dhond then showa.Exhl
Application namely the. Contract Note.
Contraclt Note is in Form v“A" . He bubmlis tha£ asl}t

Form "A“ it is clear that the Appllcant is a- broker.

12, Tn this behalf it is necessary to mention what




cases the COﬂLracL Notes
a  prioncipal or as a brokegﬁ",In'spite 6
being in Form "A",
honestly come

Party was the
large number of matters where Puxcha51ng'Banks have contended
that the Notified ParlLy was. mnrely a broker.lThls Court hasi

in an Order dt. 19th August 1995 in Chamber Summons No 34 “of -

1995 in  Misc. Appllcatlon No. 219 of 1993 negaflvod .a
contention that the Contract Notes would show that “the
Notified Party was a breker. The Cour; has.heléfas_ﬁﬁ}iéy;:

" However, this Ceurt,. during  the . past. phreé
years that it has functioned, has nét o yet  come
across any documents, in'such.transaction, ~wherein
the Notifiad Parties are shown as principals. a1l
documents bave been on the footing ‘thatvrﬁotified
Parties acted as Brokers.. In spite bfi that thi%;
Court has found and many_Eankg have admit@ed, that;‘
the - Notified Party waéA in fact the principall
counter party. Therefore, merely because Documents
show the MNotified Party as a Broker does' not by
jhself mean that Notified Party was " net a

principal.”

RS
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The Court has also in a Ruling given on l4th June 1995 -

wd

Misc. BApplication 221 of 1993 held that the ContracL Note
itself would not disclose whether
as ;a broker or a princibal. &}éc;'
That ca%a

through a protracted trial which is recently over.

is  pending Judgment. In that case xglso, based? on ;ﬁhe

Contract Note it was contended that as the Contract Note was

in  Form "A", the Notified Party was a broker. It must ba
went.ioned that the witness of the Respondent Banke in Misc. %
‘Application 221 of 1993, uléimately adﬁitted that merely by
looking at the Contract Note it is not possible to say
whether the person who issued the Centract Note was a  broker
or a principal.

13, It was pointed out to Mr. Dhqn@ that the C%Hrt hés
already held as above. Mr. Dhond then"took instructié?é frqm-
one Mr. Ranjan Srinath, Vice President of ltﬁé PNBf Mutual\

fund. Mr. Dhond waz instructed by the Sald SrlnaLh to submlf

that. merely by looking at the. Contract Note
without refe:ence to any-other document grgju
possible to state that Harshad Mehta a¢tgd;9ﬂ}&:aswa

Mr. Srinath has been directed to put these .instructio

Affidavit, Of course the evidence in Misc,;hgp{icépipn 2?1 of;f
1993 is not binding in ths case. However an Jrder
Court would be binding. Thus at thls stage,‘ ﬁ" 

facie finding it difficult to accept the contention éf Mr;
bhond. This in view of what this Court has geen observing

over the paslL three years and in view of fact that it has




10

already held to the contfary;=Hdwéverli

liberty and entitled tc establl h the c
14, - In

Appilicant acted
a hroker or not
Respondent paid

Lhey went directly to Anz.srinalay's Ba’nk.

<

15. Mr. Dhond
Grindlays Bank 1is
Grindlays Bank was

this would not

principal in this transaction.. I am unable to- ;. this.

accept

submission. This argument overlooks the specific case of the

isk Regpondents. The specific case of the- lst Respondents is
thall  their transaction was with ANZ Grindlays, Bank. This

argument. overlooks the fact that ANZ Grindlays Bapk._evidenge

is to be the effeclt that amounts have been cfedited intalthe
account  of the Apwplicant and that the securities which‘ihave
been received by the lst Respondents were not securities. of
ANZ  Grindlays Bank. Except for ANZ Grindléys ﬁank, “the 1st.

Respondent and Uthe Applicant there is no other party

connec with this transaction. It cannot be denied that the
sscurities which are received are under this contract. If in o

irindlays is not the

tavily wildefnllow tha

— KRR
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the principal counter party.

16. ‘Mr. Dhond next submits that théaeﬁageJ'adyéﬁsaria}

from othcr proceedings. should .not be;

Application. I am unable to accept thi

The whole aim and purpose of_@h;gmyas ~f
hefore one Court. This so that the.Cour
how these transactions were‘performéd’ananhat.the feéi stété;
of affairs are. It is impossible‘that the Ceurt not form
prima-facie opinions based on what it has been observing.
Thegse however rewmain prima-facie opinions. Based 05 these &

opinions Court is not precluding parties .from estéblishing

the contrary. 7Till ‘the contrary is shownfto the Lourt, it..

mnonot remain blind to facts comlng before it, s

1
s

17. Mr. Dhond submits that, the Appllcant must;

also prove that he owned these . securities.

submits that there are pumber of’ incqnsistgncieé i
documents © annexed by the Applicant in;vphéhﬁaffidgyitf}p:
Rejoinder. He submits that it will.be necessary to

exAmIne the Applicant on those éspects_ and 03;.'th¢83a

docunenhs,

18, In mx view, it is not at allcneégsgégy to ?indubﬁti
whether Lhe Abéiibant owned these securities. The only;
question bhefore thé Court is whether there was a Ready
Forward Trangaction between the Applicant and the 1st

Respondent. on  a prlncxpal to pr1n01pal bagis. Admittedly :




12 . v Y

the lst Respondent got theseﬂsequnitieS;ugéﬁrEtﬁispE§§ﬁ£;ééf
Having got tﬂege securities ‘under this Céntrgqt,”ifilis 'noﬁﬁf
open to them to challenge the titlé of theiégrty ~from whom
they got  the secugit%és. be it is ultimétely eatag}i§hed_
Lhat .the Applicant was the principal countér party,

hen: it

1

would nolt be open to the lst Respondents to challéhgé the ..

title of the Aapplicant without first ;returning‘ these:;’

securities. Also it is not necessary thatiApplican@ should:®,
be owner of the securities. He..could have got  these,
securities undexr another Ready Forward Transaétion:'or mayj
have borrowed these securities.  So far as .this “aApplication;
s eoncernaed, bitle of applicant is immate:iél, If’itA’gets:
eatablished that applicant was the prihcié%lm>qéunterfparty,;_»
then how Appli.cant gol the secugities ana gavg‘them‘btq the
st Respondent is immaterial. If parties hg@ reétricpgdﬂtbeir;;!
transactions to securities,bwng&iby‘themgﬁhegg;iwouldi havgﬁx-

been  no scam. The scam arose because, amongst other - things,

Notifisd Perties and Banka.kgpt‘dealﬁng,un;th %propgytfwgof

aithers and sometimes when the:”y_,»,»h.:jad_,.no”s‘gcuz’ﬂiti'esf,,:Admi”t;tedly'.f

the lst Respondenl got the securitie® under;this Contract. .IE

the transaction has been between the Applicant.and. . the.;

Respondent  then, if Applicant was not the.owner . and dealt =

with someone else's property.then there y;}yQ
against the aApplicant for thégé{séqgrit@es

also the securities would ha?é;ﬁﬁwbeAcollééﬁpdfﬁrom ﬁheig

Respondent . Further if Appliéant had nofrtiﬁlem the- Qet:fq

rno title. For that re:




contradicted, this evidence 13 conclusmve of the maLter.‘ ,AS»;

13.

return the securities. Thus the.questipn?éf ”ﬁ}tié
Applicant and/or the guestion ,szﬂ
inconsistencies .in the docg@eﬁts in;_;

Rejoinder on this aspect do not arise.. |

19, As stated above ANZ Grindlays Bank*has  filed :
evidaence on Affidavit, Iin my view,‘ﬁunless. 'this ~is %

stated above, the lst Respondents are entitled to test thqf

evidence by way of crossfexamination.:, Thisﬁ:is Court i
evidence., It must be led first. The ‘parties ‘bah crosé—,;
examine. It is only after fhis,.:ptpvidea paa@%gsa ;t%}l,;
desire to lead evidence, that the queétiont pf’?ady_;p;rFy, ?

inzluding Applicants leadineg evidence arises. If by Court j

evidence all aspects are covered, then no. ﬁecessity, arises

{or protracted evidence of partips.,w,lq therefore reject

submission of Mr. Dhond that Applxcant must flr t step ‘into §
the witness box. . ¢ H
20. I direct thdt on Lhe nexL occa81

will cross-examine the wanesses of ANZ GrJndlays'

Eaﬁk
they  so deslr>) dnd then the lst Re§pgndenL w1ll cross;
axamine witnesses of AVA Grlndlays Bank Thereafte
to decide whether they deslre to lead any evidence
21. Tt  must be mentxoned,:onlv by way of pr'm
observation, that th .lst_ge§pondgnp‘ .
contract was with ANZ Grindiays.BahkﬁjjédﬁigfeﬂiylL
May 1992 there was noﬁdiﬁfiqulﬁy 2ip:;?érf$rmgﬁcé

reverzal leg with ANZ Grindlays Bank. Under Bye Law 235

I




tender delivery on the reversal d'

14

the Bombay Stock Fxchange, 1tzwas'

though there was no dlfdnuulty in performlng thls
with B&N7Z Grindlays Bank, there hag been fio
only diffieculty, if any which;might”hayg: e41&
reversal date, was the facf‘tha£, 6n 19th_ MayJ 1992
Applicant was in trouble because of thebécah.havingz’

ong. |

22. ANZ Grindlays Bank is therefore directed to send
Lo Court on 26th September 1395 one of the deponent o¢f the
Affidavit and if deponent is rot personally conversant with
facts of case te also send an Officef whé is conversant with
the facts of this case. All necessary documents in  their
possession, including dulyicertifiéd statement of Account and
del ivery documeﬁts, must also be brought to Court by AN?
Grindlays Bank.

23. . As this adjournment haé been neceqsitaﬁed vo;
account of the lst Respondent's conduct, the lst -Reqpondbnt
will pay costs of this adjournment fixed . at Rs.. 1, 500/- each

Lo the Applicant and to the 2nd Respondent. Costs condltlon
precedent.. |

24, Mr. Ranjan Srinath, Vice Prpsid@nt Fihénée=of PNB_

Mutnal Fund to state on Affldavlt to be filed today that by
merely looking at the Contract Note-(a copy of. ‘which' iE'
amnexed  as  Fxhibit ‘ﬁ! to this Appl:caLlon) and withoup
referring to any other decument or record, it is possible.‘té

state that Harshad 8. Mohta acted on]y as ‘a broker.

di - XXX S
L%ucléegpecgﬁ—\éfui‘) ‘_ :
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TN THE SPECTAL COURT (TRIAL OF OFFENCES RELATING TO
TRANSACTIONS IN SECURITIES) AT BOMBAY

MISC. ARPPLICATION NO. 400 OF 1994

Standard Chartered Bank. Applicants.

Vs.
1. Canbank Financial Services Ltd.,
2. Harshad S. Mehta,
3. Custodian,
4. C. B. I.,
5. Fairgrowth Finance Services Ltd. Respondents.
Mr. E. P. Bharucha i/b Gagrat & Co. for Applicants.
Mr. Pradeep Sancheti i/b Mulla & Mulla for lst Respondents.
Mr. M. R. Jethmalani i/b Mahimtura & Co.for 2nd Respondent.
Mr. G. R. Joshi i/b P. M. Mithi & Co. for 3rd Respondent.
Mr. P. R. Namjoshi for 4th Respondents.

CORAM: HON'BLE MR. JUSTICE

S. N. VARIAVA.
28TH MARCH 1995.

ORAL ORDER:

1. Mr. Bharucha asks for time to take inspection of
certain Bankers Receipts which are in custody of C. B. I. Mr.
Namjoshi stales that inspection will be granted. He however
poinkts out that the documents are in Bangalore. He states
Lhat the documenks will have to be brought to Bombay. Mr.
Namjoshi asks for 4 weeks time.

2. Mr. Jethmalani points out that on the averments of

the Applicants in paras 10 to 15 of their Affidavit dated

14th December 1994, the Applicants have Lo deliver to the 2nd

Roespondenl. 13% NPC Bonds of face value of Rs. 3 crores.
3. Mr. Bharucha submits that Lhis also arises from
Lhe iniltial transaction which forms the subject watter of the

Application. Mr. Bharucha submits Lhal the lst Respondents

2, e g
e, B OB M A



admil: that Lhey have to deliver 13% NPC Bonds.of face value of
Rs. 5.5 crores to the Applicants. He submits that the Appli-
cants have no objection to lst Respondents handing over Bonds
worth Rs. 3 crores to the 2nd Respondent.

4. Mr. Sancheti states that the lst Respondent admit
that they have to deliver to the Applicants 13% NPC Bonds of
face value of Rs. 5.5 crores. He subnits that that can only
be if the Bankers Receipt is handed back to the lst Respond-
ents duly discharged and/or the Court grants to the 1st
Respondents a discharge. He submits that without the dis-
charged Bankers Receipt and/or a dischérge from Court, the
lst Respondents are not willing, at this stage, to bring in
Lhe Bonds.

5. Mr. Jethmalani points out that the C. B. 1I. has
filed an Affidavit objecting to release of the lst Respond-
ents' Bankers Receipt. This because there 1is a pending
prosecution. Mr. Jethmalani points out that the liability of
the Applicants to deliver Bonds of the face value of Rs. 3
crores 1is independent of and not dependent upon the Bankers
Receipt of the lst Respondents. He submits that the attempt
to link the two is merely a ruse to delay performance of

their own obligation.

6. In my view, at this stage these questions do not
arise in this Application. However it does prima facie
appear Lo Court that Applicanis have a liability to deliver

15% WNPC Bonds of the face value of Rs. 3 crores to 2nd Re-~

spondent. Tk prima facie appears that Lhese should have been




&

delivered as far back as 1992. Prima facie it does - appear
that this liability is independent of and not connected to
the delivery by lst Respondentg under their Bankers Receipt.

7. Court is noticing that many parties including big
Banks, are not performing their obligations. After Notifica-
tion, all properties of Notified Parties stand attached. The
Custodian has issued Public Notices calling upon all parties
to inform him if any thing is owed to Notified Parties. Many
parties have not replied. They have kept quiet. This proba-
bly in the hope that if things do not come to 1light, they
might escape liability. Many of them may ultimately succeed,
inasmuch as limitation is fast running oul. If the Custodian
does not learn of the claim, he cannot file an Application to
recover. Parties, including Notified Parties, do not inform
khe Custodian. It is possible that there is an understaﬁding
between them. Presumably at some stage, after known assets
are distributed, there will be adjustment between them and

the Notified Party.

8. Tn my view, Court must take serious note of this

-tendency to not to disclose. In my view, if it comes to

al:benkion of Court that a party has not disclosed for the

last over 2/3 years and that it is holding attached assets,’

then Lhat party must be made to pay a high rate of interest

and high costs.
9. As sbtated earlier, al this stage and in this

Application, Court cannot call upon Applicants to bring in

Bonds of face value of..Rs. 3 crores. It is for Applicants to

e :
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decide whalt they want to do.

,,,,,

Applicants have recently been a

benelficiary of Court's view that high interest and high costs

must
more than

malklers, They

founhd that they have not disclosed and not

independent obligation,

and cosls.

10.

b awarded under some circumstances.

anybody else are aware of Court's view

They therefore,

in these

more than anybody else know that if it is

honoured their

they may end up paying high interest

As this has now come to the notice of the Court, I

direct Lhe Custodian to look in this aspect. If he finds that

2nd.

Respondent's claim is correclt and genuine, then he

must

Lake oul an Application for recovery of these Bonds.

11.

- zas895L .
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This Application is adjourned for four weeks.
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