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v. S.M. Hassan 200 , Ram Krishna Dalmia v. S.R. Tendolkar198, State of 
Karnataka v. Union of India201 , Sham Kant v. State of Maharashtra202] on 
that question were succinctly analysed by this Court in T.T. Antony v. State 
of Kerala203 , paras 29-34. Para 34 of the judgment inter alia reads: (SCC 
p. 204) 

'34 . ... In our view, the courts, civil or criminal, are not bound 
by the report or findings of the Commission of Inquiry as they have 
to arrive at their own decision on the evidence placed before them in 
accordance with law.' " 

409. In the above case, the Court has relied on Janakiraman Committee 
which was not a statutory body, authorised to collect evidence and was a body 
set up by the Governor of Reserve Bank of India in exercise of its administrative 
functions which has been noted by this Court in para 51. The observation made 
by this Court in para 50 has to be read in the context of observations made by 
this Court in para 51 which is to the following effect: (National Housing Bank 
case 197 , SCC p. 558) 

"51. Therefore, courts are not bound by the conclusions and findings 
rendered by such commissions. The statements made before such 
commission cannot be used as evidence before any civil or criminal court. It 
should logically follow that even the conclusions based on such statements 
can also not be used as evidence in any court. J anakiraman Committee is 
not even a statutory body authorised to collect evidence in the legal sense. 
It is a body set up by the Governor of Reserve Bank of India obviously in 
exercise of its administrative functions, 

'... the Governor, RBI set up a Committee on 30-4-1992 to 
investigate into the possible irregularities in funds management by 
commercial banks and financial institutions, and in particular, in 
relation to their dealings in government securities, public sector bonds 
and similar instruments. The Committee was required to investigate 
various aspects of the transactions of SBI and other commercial banks 
as well as financial institutions in this regard.' " 

The above judgment cannot be read to mean that Parliamentary Committee 
reports cannot be adverted to. This Court has referred to the Commissions of 
Inquiry Act, 1952. The observations were made in the light of law as contained 
in Section 6 of the Commissions oflnquiry Act, 1952. 

410. The next case relied on by the respondents is judgment of this Court 
in Common Cause v. Union of India 172. 

200 1953 SCC OnLine MP 90: AIR 1954 Nag 71 : 1954 Cri LJ 366 
198 AIR 1958 SC 538 
201 (1977) 4 sec 608 
202 1992 Supp (2) sec 521 : 1992 sec (Cri) 765 
203 c2001) 6 sec 181 : 2001 sec (Cri) 1048 
197 SBiv. National Housing Bank, (2013) 16 SCC 538: (2014) 5 SCC (Civ) 523 
1 n (2017) 7 sec 158 
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411. In the above judgment, this Court has referred to Parliamentary 
Standing Committee report in paras 14 and 16. In para 21 it was held that the 
opinion of the Parliamentary Standing Committee would not be sacrosanct. In 
para 21 the following observation was made: (Common Cause case172, SCC 
pp. 174-75) 

"21 . ... The view of the Parliamentary Standing Committee with 
regard to the expediency of the Search/Selection Committee taking 
decisions when vacancy/vacancies exists/exist is merely an opinion which 
the executive, in the first instance, has to consider and, thereafter, the 
legislature has to approve. The said opinion of the Parliamentary Standing 
Committee would therefore not be sacrosanct. The same, in any case, does 
not have any material bearing on the validity of the existing provisions of 
the Act." 

412. The above judgments do not lend support to the submission of the 
respondents that Parliamentary Standing Committee report cannot be taken as 
evidence in the Court or it cannot be looked into by the Court for any purpose. 

I. Separation of powers and maintaining a delicate balance between the 
Legislature, Executive and Judiciary 

413. The essential characteristic of a Federation is a distribution of 
limited Executive, Legislative and Judicial authority and the supremacy of the 
Constitution. B.K. Mukherjea, C.J., in Ram Jawaya Kapur v. State of Punjab 13 

referred to the essential characteristics of separation of powers in the Indian 
Constitution. In para 12, the following has been held: (AIR p. 556) 

"12 . ... The Indian Constitution has not indeed recognised the doctrine 
of separation of powers in its absolute rigidity but the functions of the 
different parts or branches of the Government have been sufficiently 
differentiated and consequently it can very well be said that our 
Constitution does not contemplate assumption, by one organ or part of the 
State, of functions that essentially belong to another .... " 

414. Separation of powers between the Legislative, Executive and Judiciary 
has been regarded as basic feature of our Constitution in Kesavananda Bharati 
v. State of Kerala3. The Constitution does not envisage supremacy of any 
of the three organs of the State. But, functioning of all the three organs is 
controlled by the Constitution. Wherever, interaction and deliberations among 
the three organs have been envisaged, a delicate balance and mutual respect are 
contemplated. All the three organs have to strive to achieve the constitutional 
goal set out for "We the People". Mutual harmony and respect have to be 
maintained by all the three organs to serve the Constitution under which we all 
live. These thoughts were expressed by this Court time and again. Suffice it to 

172 Common Cause v. Union of India, (2017) 7 SCC 158 
13 (1955) 2 SCR 225: AIR 1955 SC 549 
3 (1973) 4 sec 225: AIR 1973 SC 1461 
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refer, the Constitution Bench of this Court in Special Reference No. 1 of 196422 

where Gajendragadkar, C.J., laid down the following: (AIR p. 763, para 43) 

"43 . ... In this connection it is necessary to remember that the status, 
dignity and importance of these two respective institutions, the legislatures 
and the judicature, are derived primarily from the status, dignity and 
importance of the respective causes that are assigned to their charge by the 
Constitution. These two august bodies as well as the executive which is 
another important constituent of a democratic State, must function not in 
antimony nor in a spirit of hostility, but rationally, harmoniously and in a 
spirit of understanding within their respective spheres, for such harmonious 
working of the three constituents of the democratic State alone will help 
the peaceful development, growth and stabilisation of the democratic way 
of life in this country." 

415. The learned Attorney General has submitted that relying on the 
doctrine of "Separation of Powers", this Court may desist from taking into 
consideration the Parliamentary Committee's report. As observed above, there 
is no parliamentary privilege that Parliamentary Committee reports or other 
parliamentary materials cannot be given in evidence in any court of law. 
By accepting Parliamentary Report as an evidence, there is no breach of 
any parliamentary privilege. It is also not out of place to mention that 
there is a vital difference between parliamentary sovereignty in England 
and constitutional supremacy in this country. It is well settled that any law 
made by Parliament, which violates the fundamental rights guaranteed under 
Part III of the Constitution, can be set aside by this Court in exercise of 
jurisdiction of judicial review which has been granted by the Constitution to 
this Court. Parliamentary sovereignty, as enjoyed by the United Kingdom is 
not a parallel example in reference to functioning of different organs in this 
country, as controlled by the Constitution oflndia. The parliamentary privilege, 
as guaranteed under Article 9 of the Bill of Rights, 1688 that no proceeding of 
Parliament can be questioned and impeached thus has to be applied, subject to 
express constitutional provisions as contained in the Constitution of India. 

416. We thus conclude that although, there is no rigid separation of powers 
under the Constitution of India, but functions of all the three wings have 
been sufficiently differentiated and each has freedom to carry out its functions 
unhindered by any other wing of the State. However, in functioning of all 
the three organs, a delicate balance, mutual harmony and respect have to be 
maintained for true working of the Constitution. 

J. Article 121 & Article 122 of the Constitution of India 
417. Relying on Article 121 and Article 122 of the Constitution of India, 

it has been contended by the learned Attorney General as well as other 
learned counsel appearing for the respondents that the principle enshrined in 
the abovementioned articles does suggest that the Court has to keep away 

22 Powers, Privileges and Immunities of State Legislatures, In re, Special Reference No. I of 
1964, AIR 1965 SC 745: (1965) 1 SCR 413 
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from entertaining any challenge to any parliamentary proceeding, including a 
Parliamentary Committee report. 

418. Although, heading of Article 122 reads "Courts not to enquire into 
proceedings of Parliament" but substantive provision of the Constitution, as 
contained in clause (1) of Article 122 debars the court from questioning 
the validity of any parliamentary proceeding on the ground of any alleged 
irregularity or procedure. The embargo on the court to question the proceeding 
is thus limited on the aforesaid ground alone. There is no total prohibition from 
examining the validity of the proceeding if the proceedings are clearly in breach 
of fundamental rights or other constitutional provisions. 

419. The Constitution Bench in Special Reference No. 1 of 196422 , 

while considering the scope of Article 194 of the Constitution laid down the 
following: (AIR p. 762, para 40) 

"40. Our legislatures have undoubtedly plenary powers, but these 
powers are controlled by the basic concepts of the written Constitution 
itself and can be exercised within the legislative fields allotted to their 
jurisdiction by the three Lists under the Seventh Schedule; but beyond 
the Lists, the legislatures cannot travel. They can no doubt exercise their 
plenary legislative authority and discharge their legislative functions by 
virtue of the powers conferred on them by the relevant provisions of 
the Constitution; but the basis of the power is the Constitution itself. 
Besides, the legislative supremacy of our legislatures including Parliament 
is normally controlled by the provisions contained in Part III of the 
Constitution. If the legislatures step beyond the legislative fields assigned 
to them, or acting within their respective fields, they trespass on the 
fundamental rights of the citizens in a manner not justified by the relevant 
articles dealing with the said fundamental rights, their legislative actions 
are liable to be struck down by courts in India. Therefore, it is necessary to 
remember that though our legislatures have plenary powers, they function 
within the limits prescribed by the material and relevant provisions of the 
Constitution." 

420. As observed above, the Constitution of India empowers this Court 
in exercise of judicial review to annul the legislation of a Parliament if it 
breaches the fundamental rights, guaranteed under Part III of the Constitution. 
Thus, the privileges which are enjoyed by the Indian Legislature have to be 
considered in light of the provisions of the Indian Constitution. These are the 
clear exceptions to the parliamentary privileges, as applicable in the House 
of Commons on the strength of Article IX of the Bill of Rights, 1688. This 
Court in Special Reference No. 1 of 196422 noticing the different constitutional 
provisions referred to various privileges which although were enjoyed by the 
House of Commons, but are no longer available to the Indian Legislature. 

22 Powers, Privileges and Immunities of State Legislatures, In re, Special Reference No. I of 
1964, AIR 1965 SC 745: (1965) 1 SCR 413 
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421. The power of judicial review enjoyed by this Court in reference to 

legislation and some parliamentary proceedings are recognised exceptions, 
when this Court can enter into parliamentary domain. In all other respects, 
parliamentary supremacy with regard to its proceedings, the procedure 
followed has to be accepted. 

422. In view of the above foregoing discussion, we are of the view that on 
the strength of Article 122, it cannot be contended that Parliamentary Standing 
Committee reports can neither be admitted in evidence in court nor the said 
reports can be utilised for any purpose. 

K. Comments on reports of Parliamentary Committee whether breach of 
privilege 

423. The freedom of speech and expression is one of the most cherished 
fundamental rights guaranteed and secured by the Constitution of India. As 
early as in 1950 Patanjali Sastri, J., in Ramesh Thappar v. State of Madras204 , 

stated: (AIR pp. 128-29, para 11) 

"11. . . . freedom of speech and of the press lay at the foundation 
of all democratic organisations, for without free political discussion no 
public education, so essential for the proper functioning of the processes 
of popular Government, is possible." 

424. Again this Court in Bennett Coleman & Co. v. Union of lndia205 , held: 
(SCC p. 828, para 98) 

"98 . ... 'Freedom of the Press is the Ark of the Covenant of Democracy 
because public criticism is essential to the working of its institutions.' " 

No organ of the State, be it Judicature, Executive or Legislature is immune 
from public criticism; public criticism is an instrument to keep surveillance and 
check on all institutions in a democracy. 

425. In Wason v. Walter 188 Cockburn, C.J., stated: (QB p. 90) 

" ... it may be further answered that there is perhaps no subject in which 
the public have a deeper interest than in all that relates to the conduct 
of public servants of the State-no subject of parliamentary discussion 
which more requires to be made known than an inquiry relating to it. 

" (emphasis supplied) 

426. It was further emphasised that deeper public interest is served in 
making public, the conduct of a public servant or any inquiry public, Cockburn, 
C.J., further held that there is a full liberty of public writers to comment on the 
conduct and motives of public men. The recognition of making comment on 
the conduct was noticed as of recent origin. It was further clearly laid down 
that comments on Members of both the Houses of Parliament can also be made 

204 1950 SCR 594: AIR 1950 SC 124: (1950) 51 Cri LJ 1514 
205 (1972) 2 SCC 788: AIR 1973 SC 106 at p. 150 
188 (1868) LR 4 QB 73 
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by which comments, it is the public which is the gainer. The following weighty 
observations were made by Cockburn, C.J.: (Walter case 188, QB pp. 93-94) 

" ... The full liberty of public writers to comment on the conduct and 
motives of public men has only in very recent times been recognised. 
Comments on Government, on ministers and officers of State, on Members 
of both Houses of Parliament, on Judges and other public functionaries, 
are now made every day, which half a century ago would have been the 
subject of actions or ex officio information, and would have brought down 
fine and imprisonment on publishers and authors. Yet who can doubt that 
the public are gainers by the change, and that, though injustice may often 
be done, and though public men may often have to smart under the keen 
sense of wrong inflicted by hostile criticism, the nation profits by public 
opinion being thus freely brought to bear on the discharge of public duties? 

" (emphasis supplied) 

427. In reference to "parliamentary privilege", the House of Lords after due 
consideration of Article 9 of the Bills of Rights, 1688 in Pepper (Inspector of 
Taxes) v. Hart95, laid down: (AC p. 638) 

" ... Article 9 cannot have effect, so as to stifle the freedom of all to 
comment on what is said in Parliament, even though such comment may 
influence members in what they say." 

What is said in Parliament is thus clearly subject to fair comments by all 
including the Press. 

428. A Constitution Bench of this Court in M.S.M. Sharma v. Sri Krishna 
Sinha 185 , had occasion to consider parliamentary privileges in reference to 

e publication of a speech delivered by a Member ofBihar Legislative Assembly, 
commonly known as Search Light case 185. In his speech, Member of Bihar 
Legislative Assembly made critical reference to an ex-Minister of Bihar. The 
Speaker, on a point of order raised by another Member directed expunging of 
certain words stated with regard to ex-Minister. However, notwithstanding the 
Speaker's direction of expunging the portion of the speech, the Search Light, 

f in its issue dated 31-5-1957, published a complete report of the speech of the 
Member including the portion which was directed to be expunged, a notice 
was given to the Editor of the Search Light, Shri Sharma, to show cause as 
to why appropriate action be not recommended for breach of privilege of the 
Speaker and the Assembly in respect of the offending publication. Shri Sharma, 
Editor filed writ petition under Article 32 contending that the said notice and 

g the proposed action is in violation of his fundamental right to freedom of speech 
and expression under Article 19(1)(a). This Court held that the principle of 
harmonious construction must be adopted in considering Article 19(1)(a) and 
Article 194(1) and the latter part of clause (3) of Article 194. 

h 188 Wason v. Walter, (1868) LR 4 QB 73 
95 1993 AC 593: (1992) 3 WLR 1032: 1992 UKHL 3 (HL) 
185 AIR 1959 SC 395 



SCC Online Web Edition, Copyright © 2018

Page 184         Saturday, August 18, 2018

Printed For: Ashwin Mehta

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source:  Supreme Court Cases

------------------------------------------------------------------------------------------------------------------------------------------------------------§J(D(C_® 
IONLINEIF' 

True Prinf 

184 SUPREME COURT CASES (2018) 7 sec 
429. The Court further held that the publication of the speech by Search 

Light in law has to be regarded as unfaithful report, prima facie, constituting a 
breach of privilege, the following observations were made in para 32: (Search 
Light case185, AIR p. 412) 

"32 . ... The effect in law of the order of the Speaker to expunge a 
portion of the speech of a Member may be as if that portion had not 
been spoken. A report of the whole speech in such circumstances, though 
factually correct, may, in law, be regarded as perverted and unfaithful report 
and the publication of such a perverted and unfaithful report of a speech i.e. 
including the expunged portion in derogation to the orders of the Speaker 
passed in the House may, prima facie, be regarded as constituting a breach 
of the privilege of the House arising out of the publication of the offending 
news item and that is precisely the charge that is contemplated by the 
Committee's resolution and which the petitioner is by the notice called 
upon to answer. We prefer to express no opinion as to whether there has, 
in fact, been any breach of the privilege of the House, for of that the House 
alone is the judge." 

430. The freedom of speech and expression as guaranteed under Article 
19(1)(a) is available to a citizen to express his opinion and comment which 
is also available with regard to court proceedings as well. In respect of 
parliamentary proceedings, the said right is not stifled unless the comment 
amounts to reflection or personal attack on individual Member of Parliament 
or to the House in general. 

431. In this context reference is also made to a judgment of the House of 
Lords in Adam v. Ward206 , where proceedings of Parliament were published 
containing a slander remark on a servant of the Crown. An enquiry was 
conducted with regard to imputation and report was published for vindication 
of the honour of the servant. The following was laid down by Lord Atkinson 
of the House of Lords: (AC p. 343) 

" ... I think it may be laid down as a general proposition that where 
a man, through the medium of Hansard's reports of the proceedings in 
Parliament, publishes to the world vile slanders of a civil, naval, or military 
servant of the Crown in relation to the discharge by that servant of the duties 
of his office he selects the world as his audience, and that it is the duty of 
the heads of the service to which the servant belongs, if on investigation 
they find the imputation against him groundless, to publish his vindication 
to the same audience to which his traducer has addressed himself. In my 
view the Army Council would have failed in their duty to General Scobell 
personally, and to the great service which they in a certain sense govern and 
control, if they had not given the widest circulation to the announcement 
of the General's vindication." 

185 M.S.M. Shanna v. Sri Krishna Sinha, AIR 1959 SC 395 
206 1917 AC 309 (HL) 
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432. In R. v. Murphy 130 , Hunt, J. held that what is said and done in 
Parliament can without any breach of parliamentary privilege be impeached 
and questioned by the exercise by ordinary citizens of their freedom of speech. 
The following was held: 

"I have already pointed out that what is said and done in Parliament 
can without any breach of parliamentary privilege be impeached and 
questioned by the exercise by ordinary citizens of their freedom of speech 
(whether or not in the media), notwithstanding the fear which such conduct 
may engender in members of Parliament (and committee witnesses) as to 
the consequences of what they say or do. In those circumstances, it can 
be neither necessary nor desirable in principle that what is said or done 
in Parliament should not be questioned (in the wider sense) in courts or 
similar tribunals where no legal consequences are to be visited upon such 
members (or witnesses) by the proceedings in question." 

433. The Privilege Committee of the Lok Sabha has also recognised the 
right of fair comment in the following words: 

"Nobody would deny the Members or as a matter of fact, any citizen, 
the right of fair comment. But if the comments contain personal attack 
on individual Members of Parliament on account of their conduct in 
Parliament, or if the language of the comment is vulgar or abusive, they 
cannot be deemed to come within the bounds of fair comment or justifiable 
criticism." 

(As quoted in "Press and Parliament" by A.N. Grover in J.C.P.S. VXIII 1984 
at p. 141.) 

434. Erskine May in Parliamentary Practice (24th Edn.) defines 
"contempt" in the following words: 

"Generally speaking, any act or omission which obstructs or impedes 
either House of Parliament in the performance of its functions, or which 
obstructs or impedes any Member or officer of such House in the discharge 
of his duty, or which has a tendency, directly or indirectly, to produce such 
results, may be treated as a contempt even though there is no precedent of 
the offence." 

435. Referring to a case, Burdett v. Abbot128, ER at p. 561, this Court in 
Special Reference No. 1 of 196422 , stated as follows: (Special Reference No. 1 
of 196422, AIR p. 763, para 43) 

g "43 . ... In this connection it is necessary to remember that the status, 
dignity and importance of these two respective institutions, the legislatures 
and the judicature, are derived primarily from the status, dignity and 
importance of the respective causes that are assigned to their charge by the 

130 (1986) 64 ALR 498 : (1986) 5 NSWLR 18 
h 128 (1811)14Eastl:104ER501 

22 Powers, Privileges and Immunities of State Legislatures, In re, Special Reference No. I of 
1964, AIR 1965 SC 745: (1965) 1 SCR 413 
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Constitution. These two august bodies as well as the executive which is 
another important constituent of a democratic State, must function not in 
antinomy nor in a spirit of hostility, but rationally, harmoniously and in a 
spirit of understanding within their respective spheres, for such harmonious 
working of the three constituents of the democratic State alone will help 
the peaceful development, growth and stabilisation of the democratic way 
of life in this country." 

436. This Court in the Special Reference No. 1 of 196422 also had observed 
that the caution and principle which are kept in mind by the courts while 
punishing for contempt are equally true to the Legislatures also. The following 
observations were made by this Court: (AIR p. 791, para 142) 

"142. Before we part with this topic, we would like to refer to one 
aspect of the question relating to the exercise of power to punish for 
contempt. So far as the courts are concerned, Judges always keep in mind 
the warning addressed to them by Lord Atkin in Andre Paul Terence 
Ambard v. Attorney General of Trinidad and Tobago 207 . Said Lord Atkin, 
"Justice is not a cloistered virtue; she must be allowed to suffer the scrutiny 
and respectful even though outspoken comments of ordinary men". We 
ought never to forget that the power to punish for contempt large as it 
is, must always be exercised cautiously, wisely and with circumspection. 
Frequent or indiscriminate use of this power in anger or irritation would not 
help to sustain the dignity or status of the court, but may sometimes affect it 
adversely. Wise Judges never forget that the best way to sustain the dignity 
and status of their office is to deserve respect from the public at large by the 
quality of their judgments, the fearlessness, fairness and objectivity of their 
approach, and by the restraint, dignity and decorum which they observe in 
their judicial conduct. We venture to think that what is true of the judicature 
is equally true of the legislatures." 

437. The power to punish for contempt is a privilege available to Parliament 
which is defined as "keynote of parliamentary privileges". 

438. From what has been stated above, we are of the view that fair 
comments on report of the Parliamentary Committee are fully protected under 
the rights guaranteed under Article 19(1)(a). However, the comments when 
turn into personal attack on the individual Member of Parliament or the House 
or made in vulgar or abusive language tarnishing the image of Member or the 
House, the said comments amount to contempt of the House and breach of 
privilege. 

439. In the present case, the learned counsel for the respondents have 
contended that in the event, they raise objections regarding Parliamentary 
Committee report which has adversely commented on their role they shall 

a 

b 

C 

d 

e 

f 

g 

22 Powers, Privileges and Immunities of State Legislatures, In re, Special Reference No. I of h 
1964, AIR 1965 SC 745: (1965) 1 SCR 413 

207 1936 SCC OnLine PC 15: AIR 1936 PC 141 
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be liable to be proceeded against for committing contempt of the House, 
hence, this Court may neither permit the Parliamentary Committee report 

a to be taken in evidence nor allow the petitioners to rely on the report. No 
party is precluded in making fair comments on the Parliamentary Committee 
report which comments remain within the bounds of fair comments and does 
not transgress the limits prescribed for fair comments. The Parliamentary 
Committee reports when published, the Press is entitled to make fair comments. 
We fail to see any reason prohibiting the parties who were referred to in the 

b Parliamentary Committee report to make such fair comments or criticism of 
the Report as permissible under law without breach of privilege. 

C 
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L. Adjudication in courts and Parliamentary Committee Report 

440. "Adjudication" is the power of Court to decide and pronounce a 
judgment and carry it into effect between the persons and parties who bring 
a cause before it for a decision. Both for civil and criminal cases people look 
forward to courts for justice. To decide the controversy between its subject 
had always been treated as a part of sovereign functions. Constitutional law 
developments emphasised separation of powers of governmental functions for 
protecting rights and liberties of people. 

441. Montesquieu in L'Esprit des Lois, 1748, the modern exponent of the 
doctrine of separation of powers states: 

"When the legislative and executive powers are united in the same 
person, or on the same body or Magistrates, there can be no liberty. Again, 
there is no liberty if the judicial power is not separated from the legislative 
and executive powers. Were it joined with the legislative power, the life and 
liberty of the subject would be exposed to arbitrary control; for the Judge 
would then be the legislator. Were it joined with the executive power, the 
Judge might behave with violence and oppression. There would be an end 
of everything were the same man or the same body to exercise these three 
powers ... ". 

442. In our Constitution although there is no strict separation of powers 
of the three branches, that is, Legislature, Judicature and Executive but 
constitutional provisions entrust separate functions of each organ with clarity 
which makes it clear that our Constitution does not contemplate assumption by 
one organ function which belongs to another organ of the State. 

443. A nine-Judge Constitution Bench in I.R. Coelho v. State ofT.N. 5, while 
dealing with the separation of powers stated the following in paras 64, 65 and 
67: (SCC pp. 86-87) 

"64. In fact, it was settled centuries ago that for preservation of 
liberty and prevention of tyranny it is absolutely essential to vest separate 
powers in three different organs. In The Federalist 4 7, 48 and 51, James 

s c2007) 2 sec 1 



SCC Online Web Edition, Copyright © 2018

Page 188         Saturday, August 18, 2018

Printed For: Ashwin Mehta

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source:  Supreme Court Cases

------------------------------------------------------------------------------------------------------------------------------------------------------------§J(D(C_® 
IONLINEIF' 

True Prinf 

188 SUPREME COURT CASES (2018) 7 sec 
Madison details how a separation of powers preserves liberty and prevents 
tyranny. In The Federalist 47, Madison discusses Montesquieu's treatment 
of the separation of powers in Spirit of Laws (Book XI, Chapter 6). There 
Montesquieu writes, 

'When the legislative and executive powers are united in the same 
person, or in the same body of Magistrates, there can be no liberty .... 
Again, there is no liberty, if the judicial power be not separated from 
the legislative and executive.' 

Madison points out that Montesquieu did not feel that different branches 
could not have overlapping functions, but rather that the power of one 
department of Government should not be entirely in the hands of another 
department of Government. 

65. Alexander Hamilton in The Federalist 78, remarks on the 
importance of the independence of the judiciary to preserve the separation 
of powers and the rights of the people: 

'The complete independence of the courts of justice is peculiarly 
essential in a limited Constitution. By a limited Constitution, I 
understand one which contains certain specified exceptions to the 
legislative authority; such, for instance, that it shall pass no bills of 
attainder, no ex post facto laws, and the like. Limitations of this 
kind can be preserved in practice in no other way than through the 
medium of courts of justice, whose duty it must be to declare all acts 
contrary to the manifest tenor of the Constitution void. Without this, 
all the reservations of particular rights or privileges would amount to 
nothing.' ( 434) 

* * * 

67. The Supreme Court has long held that the separation of powers 
is part of the basic structure of the Constitution. Even before the basic 
structure doctrine became part of constitutional law, the importance of 
the separation of powers on our system of governance was recognised 
by this Court in Special Reference No. 1 of 196422." 

444. Adjudication of rights of the people is a function not entrusted 
to the Legislature of the country. Apart from legislation our Parliament 
has become multi-functional institution performing various roles, namely, 
inquisitorial, financial and administrative surveillance, grievance redressal 
and developmental. Parliament, however, is not vested with any adjudicatory 
jurisdiction which belongs to judicature under the constitutional scheme. 

22 Powers, Privileges and Immunities of State Legislatures, In re, Special Reference No. I of 
1964, AIR 1965 SC 745: (1965) 1 SCR 413 
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445. This Court in State of Karnataka v. Union of India201 , while 
considering Articles 105 and 194 of the Constitution of India laid down the 

a following: (SCC p. 656, para 63) 

"63 . ... Our Constitution vests only legislative power in Parliament as 
well as in the State Legislatures. A House of Parliament or State Legislature 
cannot try anyone or any case directly, as a Court of Justice can, but it can 
proceed quasi-judicially in cases of contempt of its authority and take up 

b motions concerning its "privileges" and "immunities" because, in doing 
so, it only seeks removal of obstructions to the due performance of its 
legislative functions. But, if any question of jurisdiction arises as to whether 
a matter falls here or not, it has to be decided by the ordinary courts in 
appropriate proceedings. For example, the jurisdiction to try a criminal 
offence, such as murder, committed even within a House vests in ordinary 

c criminal courts and not in a House of Parliament or in a State Legislature." 
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446. The function of adjudicating rights of the parties has been entrusted 
to the constituted courts as per constitutional scheme, which adjudication has 
to be made after observing the procedural safeguards which include the right 
to be heard and the right to produce evidence. 

447. In Dingle v. Associated Newspapers Ltd. 125 in a case of damages for 
libel where the defendants relied on Parliamentary Committee report published, 
Pearson, J., laid down as follows: (QB pp. 410-11) 

" ... in my view, this Court should make its own findings based on 
the evidence adduced and on the arguments presented in this Court, and 
that should be done without regard to any decisions reached or opinions 
expressed or findings made by a different tribunal having a different 
function, and, probably, different issues before it, and having received 
different evidence and a different presentation of the case." 

448. The apprehension of the respondents that their case shall be prejudiced 
if this Court accepts the Parliamentary Committee report in evidence, in our 
opinion is misplaced. By acceptance of a Parliamentary Committee report in 
evidence does not mean that facts stated in the Report stand proved. When 
issues, facts come before a court of law for adjudication, the court is to decide 
the issues on the basis of evidence and materials brought before it and in which 
adjudication Parliamentary Committee report may only be one of the materials, 
what weight has to be given to one or other evidence is the adjudicatory function 
of the court which may differ from case to case. The Parliamentary Committee 
reports cannot be treated as conclusive or binding of what has been concluded 
in the Report. When adjudication of any claim fastening any civil or criminal 
liability on an individual is up in a court of law, it is open for a party to rely 
on all evidence and materials which is in its power and court has to decide 

201 (1977) 4 sec 608 
125 (1960) 2 QB 405: (1960) 2 WLR 430 
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the issues on consideration of the entire material brought before it. When the 
Parliamentary Committee report is not adjudication of any civil or criminal 
liability of the private respondents, their fear that acceptance of report shall 
prejudice their case is unfounded. We are, thus, of the opinion that by accepting 
Parliamentary Committee report on the record in this case and considering 
the Report by this Court, the respondents' right to dispel conclusions and 
findings in the Report is not taken away and they are free to prove their case 
in accordance with law. 

449. Our Conclusions 

449.1. According to clause (2) of Article 105 of Constitution of India no 
Member of Parliament can be held liable for anything said by him in Parliament 
or in any committee. The reports submitted by Members of Parliament are also 
fully covered by protection extended under clause (2) of Article 105 of the 
Constitution of India. 

449.2. The publication of the reports not being only permitted, but also 
are being encouraged by Parliament. The general public is keenly interested in 
knowing about the parliamentary proceedings including parliamentary reports 
which are steps towards the governance of the country. The right to know about 
the reports only arises when they have been published for use of the public in 
general. 

449.3. Section 57(4) of the Evidence Act, 1872 makes it clear that the 
course of proceedings of Parliament and the Legislature, established under any 
law are facts of which judicial notice shall be taken by the Court. 
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449.4. Parliament has already adopted a report of "privilege committee", 
that for those documents which are public documents within the meaning of e 
the Evidence Act, there is no requirement of any permission of the Speaker of 
Lok Sabha for producing such documents as evidence in court. 

449.5. That mere fact that document is admissible in evidence whether a 
public or private document does not lead to draw any presumption that the 
contents of the documents are also true and correct. 

449.6. When a party relies on any fact stated in the Parliamentary 
Committee report as the matter of noticing an event or history no exception 
can be taken on such reliance of the report. However, no party can be 
allowed to "question" or "impeach" report of Parliamentary Committee. The 
parliamentary privilege, that it shall not be impeached or questioned outside 
Parliament shall equally apply both to a party who files claim in the court 
and other who objects to it. Any observation in the report or inference of the 
Committee cannot be held to be binding between the parties. The parties are at 
liberty to lead evidence independently to prove their stand in a court of law. 

449.7. Both the parties have not disputed that parliamentary reports can be 
used for the purposes of legislative history of a statute as well as for considering 
the statement made by a minister. When there is no breach of privilege in 
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considering the parliamentary materials and reports of the Committee by the 
Court for the above two purposes, we fail to see any valid reason for not 
accepting the submission of the petitioner that courts are not debarred from 
accepting the parliamentary materials and reports, on record, before it, provided 
the court does not proceed to permit the parties to question and impeach the 
reports. 

449.8. The Constitution does not envisage supremacy of any of the three 
organs of the State. But, functioning of all the three organs is controlled by the 
Constitution. Wherever, interaction and deliberations among the three organs 
have been envisaged, a delicate balance and mutual respect are contemplated. 
All the three organs have to strive to achieve the constitutional goal set out for 
"We the People". Mutual harmony and respect have to be maintained by all the 
three organs to serve the Constitution under which we all live. 

449.9. We are of the view that fair comments on report of the Parliamentary 
Committee are fully protected under the rights guaranteed under Article 19(1) 
(a). However, the comments when turn into personal attack on the individual 
Member of Parliament or the House or made in vulgar or abusive language 
tarnishing the image of the Member or the House, the said comments amount 
to contempt of the House and breach of privilege. 

449.10. The function of adjudicating rights of the parties has been entrusted 
to the constituted courts as per constitutional scheme, which adjudication has 
to be made after observing the procedural safeguards which include the right 
to be heard and the right to produce evidence. Parliament, however, is not 
vested with any adjudicatory jurisdiction which belongs to judicature under the 
constitutional scheme. 

449.11. Admissibility of a Parliamentary Committee report in evidence 
does not mean that facts stated in the Report stand proved. When issues of facts 
come before a court of law for adjudication, the court is to decide the issues on 
the basis of evidence and materials brought before it. 

450. The questions having been answered as above , let these writ petitions 
be listed before the appropriate Bench for hearing. 




